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United States Court of Appeals for the 
District of Columbia 


a Supreme Court of the District of Columbia 

No. 58428 In Equity. 

Fillipo Baldi, Plaintiff , 
vs. 

Biagio Ambrogi, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Bill of Complaint 

Filed March 6, 1935 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
In Equity No. 58428 
Fillipo Baldi, Plaintiff , 
vs. 

Biagio Ambrogi, Defendant. 

The plaintiff, Fillipo Baldi, respectfully represents to 
the court as follows: 

1. That he is a resident of the District of Columbia and 
brings this suit in his own right as hereinafter more fully 
appears. 

2. That the defendant, Biagio Ambrogi, is a resident of 
the District of Columbia, and is sued in his own right as 
hereinafter more fully appears. 

3. That on to-wit the 23rd day of July, 1934 and prior 
thereto, the plaintiff, Fillipo Baldi, was engaged in the real 
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estate business in the District of Columbia, being president 
of the Universal Real Estate Corporation, a corporation; 
that on to-\vit, the 23rd day of July, 1934 the said corpora¬ 
tion, as agent, obtained a contract from Harry B. Willson, 
the owner of premises 1829-1831 “K” Street, Northwest, 
for the sale of said premises to one J. Giovanetti under the 
terms of which the said Giovanetti agreed to pay for said 
premises $21,500., as follows: to assume a first trust of 
$10,000., and the balance of $11,500. to be paid in cash, that 
a copy of said contract is hereto annexed, marked Exhibit 
“A” and prayed to be read and taken as a part here- 
2 of. That thereafter on July 25, 1934 the said Univer¬ 
sal Real Estate Corporation, as agent, obtained from 
Victor E. Dessio a contract whereby the said Dessio agreed 
to purchase from J. Giovannetti premises 1831 K Street, 
Northwest, for $10,000. cash, provided a first trust was 
obtained without cost to the purchaser in the sum of $6,250., 
payable three (3) years after date, and that he would pay 
the sum of $3,750. cash, a copy of said contract is annexed 
hereto, marked Exhibit “B” and prayed to be read and 
taken as a part hereof. 

4. That the said J. Giovanetti was acting as a straw party 
for the said plaintiff herein both in the contract to purchase 
premises 1829-1831 “K” Street, Northwest, from the said 
Harry B. Willson and also in the sale of 1831 “K” Street, 
Northwest, to the said Victor E. Dessio. 

5. That thereafter the said plaintiff herein did obtain a 
first trust in the sum of $6,250. on premises 1831 “K” 
Street, Northwest, in order that he might close the con¬ 
tract with Victor E. Dessio. 

That after the purchase of the two properties from the 
said Willson and the sale of the one property to the said 
Dessio it was necessary for the plaintiff herein to raise the 
sum of $1500. to close the said contract with the said Will- 
son. That thereafter when the plaintiff was ready to close 
said contracts he negotiated with defendant herein, Biagio 
Ambrogi, in an effort to obtain a loan of $1500. cash from 
the said Ambrogi in order that the plaintiff herein could 
have sufficient cash to close the Willson contract. 

6. That after negotiations between the said plaintiff and 
defendant it was finally agreed by and between the plaintiff 
and defendant herein that the defendant advance to the 
plaintiff $1500. in cash to close said Willson contract 
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3 and further to advance whatever cash was necessary 
to remodel premises 1829 “K” Street, Northwest, 

which was estimated to be approximately $1,000., in consid¬ 
eration of the plaintiff transferring title of said property 
to the defendant, (as security) and to share equally with 
the defendant his interest in the property and any and all 
profits or income accrued therefrom. 

7. In accordance with said agreement, the said defendant 
advanced to the plaintiff the $1500 in cash with which to 
close the contract and the said plaintiff herein closed the 
said Willson contract with the District Title Insurance 
Company, Lawyers Title Insurance and Washington Title 
Insurance Company of 1413 Eye Street, Northwest, on 
to-wit, August 20, 1934, by taking title from the said Will- 
son to Lots 849-850 in Square 107, improved by premises 
1831 “K” Street, Northwest, in the name of Victor Emanuel 
Dessio basing the price of said property on the sale price 
to the said Dessio, a copy of said statement of settlement is 
hereto annexed, marked Exhibit ‘ ‘ C’ ’ and prayed to be read 
and taken as a part hereof; that title to Lot 807 in Square 
107, improved by premises 1829 “K” Street, Northwest, 
was taken in the name of Gladys H. Perrine, the price of 
said property being the difference between $12,500 for which 
the property was bought and the $10,000, the sale price of 
1831 “K” Street, Northwest, to-wit, $11,500. A copy of 
this settlement sheet is annexed hereto marked Exhibit “D” 
and prayed to be read and taken as a part hereof. 

8. That the said Gladys H. Perrine is a clerk employed 
by the said plaintiff herein and acted as a straw party in 
said transaction for said plaintiff. 

9. That the said Harry B. Willson conveyed the title to 

Lot 807 in Square 107, improved by premises 1829 

4 “K” Street, Northwest, to Gladys H. Perrine in 
accordance with the settlement sheet of the title com¬ 
pany dated August 20,1934 by deed from the said Harry B. 
Willson dated the 9th day of August, 1934 and recorded 
August 22,1934 in Liber 6820, folio 199 of the Land Records 
of the District of Columbia, a copy of said deed being here¬ 
to annexed marked Exhibit “E” and prayed to be read 
and taken as a part hereof. 

10. That immediately thereafter the said Gladvs H. Per- 

•/ * 

rine by deed dated August 21, 1934, recorded August 22, 
1934 in Liber 6820, folio 200, conveyed title to said last 
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mentioned property to Biagio Ambrogi in accordance with, 
the understanding had between the said Baldi and the said 
Ambrogi. 

11. That thereafter in accordance with said agreement 
the necessary improvements were made to 1829 “K” 
Street, Northwest, under the direction and supervision of 
the said plaintiff herein, that the said improvements were 
paid for by the said Biagio Ambrogi; that the improve¬ 
ments on said property consist of a brick building, the first 
floor of which contains a storeroom, the second floor one 
apartment, the third floor one apartment. 

12. That thereafter the said Baldi interested one Sam 
Freidaman and one William Godkins in the purchase or 
lease of said premises; that the said matter w*as discussed 
with defendant, Biagio Ambrogi, wrho thereupon refused 
to further carry on his agreement w r ith the said plaintiff 
but stated to the said plaintiff that he, the said plaintiff, 
had no interest in said property, that the said defendant 
would sell or lease the property as he saw fit and would 
conduct any negotiations in connection with the sale or 

rental of said property through a real estate agent 
5 of his own choice. 

13. That thereafter the said Ambrogi, notwith¬ 
standing his agreement with the said Baldi, and ignoring 
the rights and interest that the said Baldi had in said prop¬ 
erty, attempted to rent the said property to the said Sam 
Freidaman and William Godkins. That a draft of a lease 
was submitted to the said Friedaman and Godkins by the 
said Ambrogi through his real estate agent, a copy of said 
lease being annexed hereto marked Exhibit “F” and 
prayed to be read and taken as a part hereof. 

14. That thereafter the said Ambrogi stated to the said 
Baldi in certain language that the said Ambrogi owned 
the entire interest in 1829 “K” Street, Northwest, that 
Baldi had no interest whatsoever, that he, the said Am¬ 
brogi, would sell or rent the said premises as he saw fit; 
that thereafter upon information and belief this plaintiff 
believes and therefore avers that the said defendant has 
rented the store property in premises 1829 “K” Street, 
Northwest, to the King Drug Co., Inc. under a lease for a 
term of years at a rental of approximately $138.00 per 
month, and that said King Drug Co., Inc. now’ occupies the 
building. 
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15. That thereafter by deed of trust dated the 18 day of 
February, 1935, recorded February 18, 1935, the defendant, 
Biagio Ambrogi, and his wife, Antonia Ambrogi, conveyed 
title to said Lot 807 in Square 107 to Chapin B. Bauman 
and Raymond J. Vierbuchen, Trustees, to secure one 
Charles W. Schafer, Treasurer of the Oriental Building 
Association, in the sum of $18,000., plaintiff avers on in¬ 
formation and belief that the defendant received the sum 
of $12,600 in cash from the Oriental Building Association 

by reason of the execution of said deed of trust of 
6 which sum $10,000 was used by defendant to pay off 
the trust of $10,000 then existing on Lot 807 in 
Square 107, leaving a balance of $2,600 in the hands of 
defendant. 

16. That the plaintiff by reason of the defendant ignor¬ 
ing his understanding and agrement with plaintiff and by 
misrepresentation, fraud and deceit practiced upon the 
plaintiff by the defendant, has sustained and will continue 
to sustain and suffer an irreparable loss and damage for 
which he has no remedy at law, and therefore seeks equity 
to impress said property with an undivided one-half in¬ 
terest in favor of said Baldi. 

WHEREFORE, the premises considered, this plaintiff 
prays: 

(1) That process issue forthwith directed to the defen¬ 
dant requiring him to appear and answer the exigencies of 
this Bill. 

(2) That the defendant Biagio Ambrogi, be enjoined and 
restrained from disposing of said property until the final 
determination of this suit. 

(3) That a receiver be appointed to collect the rents from 
said premises, and in the final disposition of this suit to 
disburse the same under order of this court. 

(4) That the defendant be compelled to account to the 
plaintiff for all rents, issues and profits accruing from said 
premises after the deduction of proper expenses and for 
the amount received by him from the deed of trust exe¬ 
cuted bv defendant and that a decree be signed in favor of 
the plaintiff in one-half of said amounts. 

(5) That the property be impressed with a trust to the 
extent of a one-half undivided interest therein in favor of 
the plaintiff. 
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(6) That a trustee be appointed to sell the said 

7 property and to divide the proceeds of such sale 
equally between plaintiff and defendant. 

(7) That such other and further relief may be granted 
as the nature of the cause may require and to the court may 
seem fit and proper. 

FILIPPO BALDI, 
Plaintiff . 

FREDERICK STOHLMAN, 

GEORGE A. CASSIDY, JR. 

Attys. for Plaintiff , 

Fillippo Baldi . 

District of Columbia, ss : 

Filippo Baldi, being on oath duly sworn, deposes and 
savs that he has read the aforegoing bill bv him subscribed 
and knows the contents thereof; that the matters and facts 
stated therein of his own knowledge are true, and those 
stated on information and belief, he believes to be true. 

FILIPPO BALDI 

Subscribed and sworn to before me this 28th day of 
February, 1935. 

CLAIRE KENNEDY, 

(Notarial Seal) Notary Public, D. C. 

8 Answer of the Defendant to B.ill of Complaint 

Filed May 21,1935 

##**#**** 

For answer to the bill of complaint filed herein, the de¬ 
fendant Biagio Ambrogi respectfully states: 

1 and 2. These allegations are admitted. 

3 and 4. The defendant is without knowledge of these 
allegations and if they are material, he demands strict 
proof thereof. 

5. The defendant is without knowledge as to whether the 
plaintiff obtained a loan on 1831 K Street, Northwest, and 
is without knowledge of the purpose thereof. Defendant 
is willing to admit that it was necessary for the plaintiff 
to raise "$1500.00 to close the contract with Willson, but 
defendant denies that any attempt was made or negotia¬ 
tions had by the plaintiff to obtain said money by way of 
loan from this defendant. 
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6. These allegations are denied. 

7. This defendant denies that he advanced to the plain¬ 
tiff the sum of $1500.00 in cash or otherwise and this de¬ 
fendant is without knowledge of all other allegations con¬ 
tained in said paragraph. 

8 and 9. This defendant is without knowledge of these 
allegations and if material demands strict proof thereof. 

10. This defendant admits that Gladys H. Perrine by deed 
dated August 21,1934 conveyed title to the said property to 
this defendant. This defendant denies that said convey¬ 
ance was in accordance with any understanding between 
plaintiff and defendant but avers that said conveyance was 
by reason of a sale of said property by the said Gladys H. 
Perrine to this defendant. 

11. This defendant admits that improvements were made 
to 1829 K Street, Northwest; that they were paid 

9 for by this defendant, that the property consists of 
a brick dwelling, the first floor of which contains a 
store and the other two floors, apartments, but this defen¬ 
dant denies that said improvements were made in accor¬ 
dance with any agreement with the plaintiff or that the 
plaintiff directed and supervised such work. 

12. This defendant is without knowledge of the fact that 
plaintiff interested any person in the purchase or lease of 
said premises; this defendant denies that there was any 
agreement with the plaintiff as alleged by him and, there¬ 
fore, all other allegations of said paragraph 12 are denied. 

13. This defendant admits the allegations of this para¬ 
graph except that defendant denies that he had any agree¬ 
ment with the plaintiff or that the plaintiff had any rights 
or interest in the said property. 

14. This defendant admits that the premises mentioned 
were rented as in said paragraph set forth but this defen¬ 
dant denies all other allegations in said paragraph 14. 

15. These allegations are admitted. 

16. Defendant is advised that it is not necessary for him 
to answer these allegations. 

For further defense in point of law to said bill of com¬ 
plaint and by way of motion to dismiss, this defendant says 
that the plaintiff ought not to maintain his said action be*- 
cause he is thereby attempting to impress a trust by parol 
contrary to and in violation of Section 1118 of the Code of 
Laws of the District of Columbia, and this defendant 
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further says by way of defense in point of law that plaintiff 
ought not to maintain his said action because of his said 
laches in bringing this suit. 

WHEREFORE the premises considered, defendant 
prays 

1. That the said suit be dismissed with costs to be 

10 taxed against the plaintiff. 

BIAGIO AMBROGI. 

District of Columbia, s$: 

Biagio Ambrogi being first duly sworn on oath deposes 
and says that the foregoing answer was read and sub¬ 
scribed by him and is true as he verily believes. 

BIAGIO AMBROGI. 

Subscribed and sworn to before me this 20th day of 
Mav, 1935. 

(Seal) KATHRYN L. FOLTZ. 

JACOB HALPER, 

Attorney for defendant . 

Findings of Fact 
Filed February 21, 1936 

The plaintiff alleged and offered testimony as follows: 
Sometime during July, 1934, he contracted to buy from 
one Willson two improved parcels of real estate known as 
1829 and 1831 K St., N. W., in the District of Columbia, 
for the price of $21,500. No. 1829 was subject to a trust 
to secure $10,000; No. 1831 was free of encumbrance. 
Plaintiff, at about the same time, entered into a contract 
with one Desio to re-sell No. 1831 for $10,000, leaving the 
sum of $1500 required to consummate the purchase 

11 from Willson. Plaintiff then entered into an agree¬ 
ment with the defendant whereby defendant agreed 

to advance to the plaintiff the required $1500 and further 
advance an estimated sum of $1000, for the purpose of pur¬ 
chasing No. 1829 and remodeling the same. It was then 
agreed that title to No. 1829 should be taken in the name of 
the defendant, as security, and then be held as the joint 
property of plaintiff and defendant. 
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Defendant offered testimony to show that he acquired 
No. 1829 by purchase paying the purchase price of $1500 
and expending a large sum for remodeling. Defendant 
denied any agreement as alleged by the plaintiff. 

There was no evidence of any writing to prove the agree¬ 
ment alleged by the plaintiff and no evidence that any of 
the money used for the purchase of the property or its re¬ 
modeling was paid by the plaintiff. 

Conclusions of Law 

1. The plaintiff having failed to prove the alleged agree¬ 
ment by some writing, and the property having been pur¬ 
chased and improved by the defendant with his own money, 
it is unnecessary to make a finding as to whether an agree¬ 
ment as alleged was had by the plaintiff and defendant. 

2. Under the Statute of Frauds, Chap. 30 ? Sec. 1118, of 
the Code of Law for the District 6f Columbia, no enforce¬ 
able agreement has been established. 

3. The bill of complaint should be dismissed. 

ALFRED A. WHEAT 

Chief Justice . 


12 Final Decree 

Filed February 21, 1936 

********* 

This cause coming on to be heard at this term, and upon 
consideration of the pleadings and the testimony adduced, 
it is, by the Court, this 21st day of February, 1936, 

ORDERED, That the bill of complaint be, and the same 
hereby is, dismissed, the defendant to recover of the plain¬ 
tiff his costs to be taxed by the clerk with execution there¬ 
for as at law. 

ALFRED A. WHEAT, 
Chief Justice 

From the foregoing decree, the plaintiff notes an appeal 
to the United States Court of Appeals for the District of 
Columbia, the bond for costs to be $100, or $50 in cash in 
lieu of bond. 

ALFRED A. WHEAT, 
Chief Justice 
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Memorandum 

March 12, 1936. 

Undertaking on appeal ($100) approved and filed. 


13 Assignments of Error 

Filed April 16, 1936 

******** * 

Now comes the plaintiff and files the following assign¬ 
ments of error on the appeal to the United States Court 
of Appeals in this case: 

1. The Court erred in dismissing the bill of complaint, 
and in refusing to grant the relief prayed for therein. 

2. The Court erred in holding, as a matter of law, that 
plaintiff could not prevail because he had failed to show 
a written agreement with defendant. 

3. The Court erred in holding, as a matter of law, that 
the agreement between plaintiff and defendant was not en¬ 
forceable because it was within the Statute of Frauds. 

4. The Court erred in refusing to hold, as a matter of 
law, that the agreement described in the bill and testified 
to by plaintiff could be and was established and proved by 
parol testimony. 

5. The Court erred in holding that “Under the Statute 
of Frauds, Chap. 30, Sec. 1118, of the Code of Law for the 
District of Columbia, no enforceable agreement has been 
established. ’ ’ 

GEORGE P LEMM 
HAROLD BRODY 

Attorneys for Plaintiff. 


14 Supreme Court of the District of Columbia 

Friday, May 15, 1936 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

********* 

Come now the parties hereto by their respective at¬ 
torneys of record, and thereupon, the plaintiff by his at- 
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torneys presents to the Court his Statement of Evidence 
taken at the trial of this cause and prays that the same bo 
signed and made of record, nunc pro tunc, which is hereby 
accordingly done. 

ALFRED A. WHEAT, 
Chief Justice. 


Designation of Record 
Filed April 16, 1936 

**##*#*## 

Now comes the plaintiff (appellant) and designates the 
parts of the Record which he desires to have included in the 
transcript, said parts being considered sufficient for the 
determination of the questions raised on appeal, to-wit: 

1. Bill of complaint (without exhibits); 

2. Answer of defendant; 

3. Findings of fact; Conclusions of Law; and Final 
Decree; 

4. Memo—appeal of plaintiff noted in open court; 

5. Cost bond on appeal; 

6. Assignments of errors; 

15 7. This designation. 

GEORGE P LEMM 
HAROLD BRODY bv G. P. L. 

w 

Attorneys for plaintiff 


16 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 15, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 58428 in Equity, wherein Fillipo 
Baldi is Plaintiff and Biagio Ambrogi is Defendant, as the 
same remains upon the files and of record in said Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 19th day of June, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS B COFLIN 

(Seal) Assistant Clerk. 

17 Endorsed: United States Court of Appeals for the 

District of Columbia 

Filed June 26, 1936 

MONCURE BURKE, 

Clerk. 

In the Supreme Court of the District of Columbia 

Equity No. 58,428 

Fillipo Baldi, Plaintiff, 
vs. 

Biagio Ambrogi, Defendant. 

Proposed Statement of Evidence on Behalf of Plaintiff 

BE IT REMEMBERED that the above-entitled cause 
duly came on for hearing before the Honorable Alfred A. 
WTieat, Chief Justice of the Supreme Court of the District 
of Columbia, on the 17th day of February, 1936, Frederick 
Stohlman, Esq. appearing for the plaintiff and Jacob N. 
Halper, Esq. appearing for the defendant; and thereupon, 
to sustain the issues upon his part joined, plaintiff, Fillipo 
Baldi, testified in substance as follows: 

That he now was and for about thirteen years had been, 
engaged in the real estate business; that he was the presi¬ 
dent and sole owner of the Universal Real Estate Cor¬ 
poration; that in July, 1934, one Harry Willson was the 
owner of two properties known as 1829 and 1831 K Street, 
N. W., respectively, and that plaintiff thereupon tried to 
purchase the 1829 K Street premises for one of his clients 
—one Giovannetti, but that the owner (Willson) stated that 
if any purchaser would remodel premises 1829 K Street, a 
clause would have to be put into the contract so that the 
occupancy thereof would not interfere or conflict with the 
business being carried on at premises 1831 K Street, N. W., 



FILLIPO BALDI VS. BIAGIO AMBROGI. 


13 


and this caused plaintiff to enter into negotiations with said 
Willson to buy both properties, that premises number 1831 
is the small one-story building at that time used as a gro¬ 
cery store, with a lot 16 by about 109 on one side and 115 
on the other side,—a shorter lot than the lot pertaining to 
1829 K Street, and that in July 1934 premises 1829 con¬ 
sisted of a nine-room brick house with a four-car 
18 garage in the rear, with a lot about 140 feet deep; 

that after his client Giovannetti had been told that if 
he purchased and remodeled premises 1829, he would not 
be allowed to sell anything which was being sold next door 
(in premises 1831), Giovannetti declined to buy, and there¬ 
upon, inasmuch as plaintiff had used Giovannetti’s name 
as a possible purchaser, and deciding to buy the property 
himself, plaintiff, with the consent of Giovannetti, then 
(on July 23, 1934) had said Giovannetti, as purchaser, and 
said Willson, as owner, enter into a contract for the pur¬ 
chase of both properties (1829 and 1831 K Street, N. W.), 
said Giovannetti acting as a straw for the plaintiff in said 
contract, for the total purchase price for both properties of 
$21,500, the purchaser assuming a first trust of $10,000 on 
1829 K Street and the balance of $11,500 to be paid in cash 
within thirtv da vs from date of the contract. This con- 

* V 

tract, which was in the usual form, was admitted in evidence 
and, that other than that heretofore stated, the only mate¬ 
rial part thereof for the purpose of this case is the follow¬ 
ing provision: 

“It is hereby understood and made a part hereof that, 
should the property 1831 K Street, Northwest, covered by 
this contract be remodelled or reconstructed, such changes 
of construction will not in anyway obstruct, close or inter¬ 
fere with the windows in the East wall of the Harwill 
Apartment, #1835 K Street Northwest.” 

That, there being no number 1833 K Street, the apart¬ 
ment house at 1835 adjoins premises 1831; that, when sign¬ 
ing the contract, plaintiff divided the price into $13,000 on 
premises 1829 (although he valued it at $15,000) and about 
$8500 on premises 1831, but that owner (Willson) had first 
asked $30,000 therefor, and, with his negotiations, finally 
had the owner accept $21,500 for both, which plaintiff fig¬ 
ured was a good buy and, because he had worked so long 
on the deal, decided to buy the same himself because he felt 
he could make money out of the property; and, by agree- 
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ment of the parties, it was agreed that in July, 1934, the 
assessed valuation for premises number 1831 (known as 
lots 849 and 850 in square 107) was at $10,500 for the land, 
and $2,200 for improvements, making a total of $12,- 

19 700, and that premises 1829 (knowm as lot 807 in 
square 107) w’as assessed at $14,451 for the land and 

$4500 for the improvements, or a total of approximately 
$19,000 for land and improvements of premises 1829; that 
after plaintiff purchased both properties from Willson, but 
before the time came for settlement, plaintiff succeeded in 
selling the smaller property—1831 K Street—to one Victor 
E. Desio, and the contract of purchase was admitted in 
evidence which showed that the said Desio paid $10,000 for 
the smaller property,—$3750 of which was paid in cash 
at the time of settlement and for the balance plaintiff was 
to (and he did) procure a new first trust thereon of $6250, 
which trust, plus the cash payment of $3750, consisted of 
the total purchase price, the contract being signed by plain¬ 
tiff’s straw (Giovannetti), who had also signed the contract 
for the purchase of both properties from Willson, and said 
contract, being in the usual form, also contained the above- 
quoted provision; that, after purchasing and before selling 
premises number 1829, plaintiff went over the property and 
had the original,—not final,—plans drawn for remodelling; 
that plaintiff has known defendant for about eighteen 
years, during which time, and through 1934, he has had 
considerable business dealings with defendant; that in 
August 1934 he talked with the defendant with respect to 
premises 1829 K Street, N. W., telling him that he, plaintiff, 
had just purchased two pieces of property, and stated to 
defendant that he, plaintiff, had plans made showing pro¬ 
posed improvements which he intended making on the 
larger property—premises 1829 K Street, and showed these 
plans to the defendant and took defendant down and 
showed him the property—1829 K Street; plaintiff asked 
defendant if he wanted to go in partnership with plaintiff 
in the deal and plaintiff showed the defendant what they 
could do with the property and stated he had already sold 
one of the properties at a great big price, wdiich would 
leave the other, but that he, plaintiff, was putting in every¬ 
thing (profit and all) into the other property which re¬ 
mained and that it would only take about $1500 to 

20 close and around $1,000 additional, depending on 
what “we do, and if you go in with me, we will re- 
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model it, or rent it, or sell it, and after we get the money 
out of it, we will divide the profit; ’’ that the defendant was 
to put up the necessary balance which would still be re¬ 
quired in order to close the deal; and plaintiff informed 
the defendant that he had an offer from a man who wanted 
to buy the property at a profit to plaintiff but that plaintiff 
did not want to sell it because after the property was re¬ 
modelled it would have a great deal more value than it had 
before; in other words, plaintiff wanted someone to go in 
with him on the deal and also remodel, because he knew 
that, after it had been remodelled, they could make a great 
deal of money, because it would cost a little money, and 
would increase the value greatly; “we” could make a great 
deal of money because it would cost but little money and the 
property would thereby be greatly increased in value; that 
thereafter, defendant told plaintiff, “Baldi, now, I tell you 
what you do. If you sell this property, I want to get my 
money out and whatever you get above what I put in, you 
and I, we dividethat, after plaintiff purchased the prop¬ 
erty he had several offers to sell premises number 1829,— 
one offer of $12,000, another of $12,500, and the last offer 
of $13,000 but he refused to take them; that the plans which 
he held in his hands were blue prints of the plans he had 
previously in his testimony referred to, showing the con¬ 
templated improvements he had proposed making to 1829 
K Street and that he went over these plans with defendant 
showing him what could be done and what different changes 
thev could make; 

“Q. Just what did you tell him you would do, and what 
did he agree to? In other words, tell the Court just what 
the agreement was. A. In other words, the agreement was 
—I was supposed to put this property in without any cost 
to him—my equity and everything, in—supposed to re¬ 
model. I was supposed to attend to the renting, and I was 
supposed to attend to the selling. I was not supposed to 
o-et anv commission on the resale price, and for him 
21 to get his money out first, and whatever was the dif¬ 
ference, we would divide the profit. When the build¬ 
ing was remodelled, we could put in more trust, so that 
he could get his money out right away, because, when the 
building was remodelled, I knew we could put a large trust 
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on it, and he could take his money out—in other words, put 
his money in his pocket right then and there.’ 7 

At that time there was a $10,000 trust on 1829 K Street, 
maturing in about six months, but that plaintiff contem¬ 
plated remodelling the property and then putting on a new 
loan for sufficient to pay off the existing $10,000 trust and 
the cost of improvements; that he informed the defendant 
of the approximate cost of the proposed improvements. 

“Q. What was done in the carrying-out of that agree¬ 
ment? A. Finally he decided he was going in partners with 
me. He decided to go in with me, so I said to him, ‘How 
about drawing up a little agreement?’ And he said, ‘We 
are going to sell this building right away. You know me. 
My word is just as good as a bond. You know the way I 
do business. ’ I have done business with the man for a long 
time, and I didn’t think for a minute he was going to try 
to gyp me in the deal, so I say, ‘All right. You bring the 
money down to the title company, and we will close the 
deal. We will remodel; and after we remodel we will do 
whatever is to be done.’ 

Q. Was there anything said by Mr. Ambrogi or by you 
as to whom the title should vest in, or who should take the 
legal title? A. Yes. At that time he was going to put up 
the money, and I said, ‘It is all right with me. I will give 
you the deed to secure you.’ 

Q. One of the terms of the agreement was that Mr. Am¬ 
brogi would take title in his name and hold it? A. Yes, sir. 

Q. In accordance with the agreement? A. Yes.” 

That defendant put up his $1500 with the title 
22 company, where the deal was settled; and there was 
then admitted in evidence settlement statements of 
the title company dated August 20, 1934, the first of which 
showed the settlement in connection with the sale of the 
smaller property (1831) to Desio, and the latter settlement 
statement showing the transfer of the larger property (1829) 
direct from the original owner Willson to the plaintiff’s 
straw Gladys II. Perrine,—which latter property plaintiff 
kept and retained for himself, and later, when defendant 
put up the money, plaintiff gave a deed from his straw to 
defendant in accordance with their arrangement; and that 
Gladys H. Perrine was merely a straw for plaintiff and that 
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she worked for him in his office; plaintiff then introduced 
and there was admitted in evidence the plans which plain¬ 
tiff had had prepared showing contemplated improvements 
to premises 1829 K Street; and plaintiff also introduced in 
evidence the original deed dated August 9,1934 from Harry 
Willson to Gladys H. Perrine (plaintiff’s straw) covering 
premises 1829 K Street, N. W., and defendants conceded 
that there was such a conveyance, and that the same Gladys 
H. Perrine, by deed recorded August 22, 1934, conveyed the 
same property to the defendant. 

“Q. Did you have a contract of sale with Mr. Ambrogi 
whereby the title to 1829 K Street was to be conveyed to 
him? A. No; I did not have a contract of sale, because I 
did not make any sale to him.” 

That plaintiff had no contract of sale with defendant, 
and did not make a charge for drawing the deed to defen¬ 
dant. 

“Q. Mr. Baldi, after this settlement was made, what did 
you do in reference to the property in the way of repair¬ 
ing or remodeling? A. Mr. Ambrogi and I talked the plan 
over, and I think there were some minor changes in the 
plan. We wanted to change a few things, and I called my 
architect, who had drawn the previous plans. 

Q. The plans were changed? A. I called him and I told 
him I wanted to make a second change, and I was going to 
take a partner in with me, and finally, after we ap- 
23 proved the plan, I got the two men to talk to Am¬ 
brogi, who were going to remodel the building for 
us, and I made arrangements with them to come in my 
office, and I called Mr. Ambrogi to come down, too, and 
finally we made an agreement with them. They were going 
to remodel the building for $850. 

Q. Was that remodeling done? A. Yes; the remodeling 
was done, and, as we were going along, we would have 
changes. There was an additional $125 to put a little build¬ 
ing in the back. 

Q. Just tell, in a general way, without going into details, 
the changes made on the first floor of the building. A. The 
first floor we made a store all through. There was a living 
room, dining room, and kitchen. We made a store all the 
way back. Upstairs we just cleaned it up, fixed it up, 
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changed the paper, and painted, and so forth. We put in 
a show window. We had a fence outside. We took the 
fence away; we made a little additiona in the rear—we put 
a wall from the bottom up; I supervised those changes— 
was there every day until the building was complete—two 
or three times a day along with defendant; at one time 
when I was there, defendant’s brother-in-law Freidaman 
came along and asked me about the property and I told him 
when the building was in better shape I would talk with 
him; and he came back later when the building was nearly 
done and wanted to rent or buv it and he then called me 
up one night at my office.” (Witness started to relate the 
conversation, but over the objection of the defendant, the 
Court ruled that conversations with strangers to the ac¬ 
tion are not admissible). As a result of the conversation, 
plaintiff went over to see Freidaman that night and the con¬ 
versation which took place was held inadmissible. As a 
result of his talk with Mr. Freidaman, plaintiff went home 
and had dinner, was all upset, and as soon as dinner was 
over, rushed over to see plaintiff and called him outside and 
said, ‘Mr. Ambrogi, what are you trying to do to 
24 me!’ 

He said, ‘Well, nothing.’ 

I says, ‘I heard once before something from another man 
which I didn’t pay any attention to, because I knew you 
didn’t want to have anything to do with him, and I thought 
maybe you just told that to throw him off, but now I hear 
from this man here, the Jew’—he told him not to talk to 
me any more, but to talk direct to him. I said, ‘What are 
vou trving to do here, anvwav!’ 

He said, ‘Nothing, Baldi, nothing, nothing. We will go 
ahead. We will divide the money. He will pay up’, and 
all this and the other. 

I say, ‘All right,’ so I went on, kept on my work, kepi 
on going the way I was doing. Then, later, I find, through 
Mr. Freidaman called me and said, ‘This man is trying to 
double cross you. That is the reason I called you.’ ” 

That the proposed lease which is annexed to the bill of 
complaint was signed by the defendant, but not by the pro¬ 
posed lessees Freidaman and Godkins. 
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“At the same time I had a sign on my building. We had 
many calls, and also this King Drug Store, which now has 
rented—he was calling our office all the time. We were try¬ 
ing to get the best tenants we could. Then I went over to 
Ambrogi, and I talked to him and his wife, both of them, 
and he told me that he told his wife—which he didn’t tell 
her—that he w’as in partners wuth me in the deal, so his 
wife herself told me he didn’t tell her. She said, ‘He 
don’t like to go in partners with anybody.’ But she told 
him, ‘Now, you should go and settle with Baldi, instead of 
to have any trouble at all.’ I tried with him—I says, 
‘What do you vrant to do?’ So, finally, after that, he didn’t 
want to see me. Every time he saw me he ran away from 
me. I met him one day in the title company. He just 
thought I was coming after him, and he fly away. ’ ’ 

Plaintiff further testified that defendant later rented the 
first floor store of the remodeled property (1829 K 
25 Street) to the King Drug Store (and defendant con¬ 
ceded this to be so) at $137.50 a month until 1940, 
and that was for the store only, whereas, after the remodel¬ 
ling, there was one apartment on the second floor and one 
apartment on the third floor, which plaintiff could have 
rented for $90.00 a month, but defendant conceded that the 
total rental for the second and third floor was $85 a month, 
and $10 a month for the garage in the rear; and it was con¬ 
ceded, after the remodeling had been completed, that a new 
first trust of $12,600 was obtained from the Oriental Build¬ 
ing Association on the premises in question (1829 K Street, 
N.W.). 

On cross-examination, plaintiff testified that the small 
building (1831) had been remodeled at the time of the first 
transaction, bringing in a rental of $125 per month, and that 
before the remodelling when he and defendant entered into 
this agreement with respect to premises 1829, these prem¬ 
ises (No. 1829) vrere rented for $75 a month, and that the 
house on premises 1829 was in good shape at that time but 
that vou could remodel and put a store there at a very little 
cost and that is the reason why he liked it; that, before 
he purchased both properties, he figured premises 1829 was 
worth $15,000 and 1831—$8500; that Giovannetti has money, 
but he does not know whether he is wealthy; that Giovan- 
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netti did not want to buy both properties, Giovannetti 
wanted to buy only one building which is 1829. 

“Q. Why was he signing a contract for both? A. Be¬ 
cause, when I went to him prior to this and told him Will- 
son wanted to put a clause in this contract for 1829 so that 
if he remodeled they could not sell anything there that they 
were selling next door, he told me then he didn’t want to 
buy it.” 

“Q. But he signed for two? A. He signed for two, this 
way: When he told me he didn’t want to buy, I said to 
him, ‘So long as you don’t want to buy it, I will buy this 
myself. ’ 

Q. Which one were you to buy? A. Both of them.” 
26 That Giovannetti had first made an offer of $11,000 
for premises No. 1S29 without any restrictions, but 
that, Willson, the owner, turned that down; that after Gio¬ 
vannetti signed the contract of purchase for both proper¬ 
ties which Willson accepted, it was the intention that he 
was buying these properties as a straw party for plaintiff; 
and this contract was dated July 23, 1934, and two days 
later plaintiff entered into a contract with one Desio where¬ 
by Giovannetti (plaintiff’s straw) in turn sold 1831 to said 
Desio, and that plaintiff was not the agent. 

“Q. Why does your name appear there as ‘Universal 
Real Estate Corporation, Agent, by F. Baldi’? A. I signed 
the contract there (at place provided for signature of 
agent). I got Giovannetti to sign, but I was the seller to 
him. Giovannetti has nothing to do with it. He did not 
even know I was selling until I went down there and told 
him to sign here (space provided for owner’s signature) 
and that is all.” (This last contract to sell to Desio was 
signed bv Giovannetti as contract owner). 

At the time plaintiff purchased these two properties, he 
was purchasing for himself. 

“Q. On July 25, two days later, you entered into this sec¬ 
ond contract between Giovannetti and Desio. Desio now i ? 
buying 1S31 for $10,000. A. Yes. 

Q. 1829 is subject to a $10,000 trust. Therefore, when 
you get $10,000 from Desio, and with the trust that is al¬ 
ready against the property, that is $20,000, and you need 
$1,500 to close; is that right? A. Yes, sir.” 
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That he had thirty days to settle under the contract and 
when the time came to close he was ready to close. 

“Q. Did you have $1,500? A. I had plenty of people 
who could have put in the money. It was up to me which 
one I wanted to get. 

Q. Who were the people that would have put up 
27 $1500, that you inquired of? 

And plaintiff answered that his brother Antonio 
Baldi was one of them; another man by the name of Bona 
who wanted to buy the property, and another man by the 
name of Cosimano; that he could have sold the building and 
did not have to have the money. 

44 Q. You preferred to get the money from Ambrogi? 
A. No. Here is the point. My brother, he was going to 
leave for Europe. He said to me, ‘If you want to remodel 
with somebody else, you go ahead. If you don’t, you come to 
me, and I will lend you the money.’ He had $7,000 in the 
Union Trust Company.” 

Witness stated that he could have raised $1500 if it was 
necessarv to do it but that he didn’t do it because he went 
into partnership with defendant; that he asked defendant 
‘ 4 How about drawing up a little agreement; ’ ’ that plaintiff 
did not have one already written up, and that defendant 
said 4 4 My word is just as good as a bond; ’ ’ that before com¬ 
ing to defendant for money, he did not place the property 
in the hands of Sari for sale, nor with anyone else, although 
Sari asked him about the property and tried to sell it and 
witness believes he tried to sell it to defendant; that plain¬ 
tiff did not try to sell the property to Bona and that Cosi- 
mana came to plaintiff and asked him if he, Cosimana, 
could buy it; that he had a number of offers to sell this 
property (1829) one offer for $12,000, another for $12,500 
and another for $13,000, and Andrico Bona offered first 
$12,000 and then $13,000. 44 I can have him in Court if you 
want to. I can telephone to him. He will come and tes¬ 
tify.” That Cosimana offered $12,000 and later made an 
offer of $13,000 which plaintiff turned down; that he did 
not bring Cosimano’s offer to defendant after title passed 
to defendant ; that he, plaintiff, had his 44 for sale” sign on 
the property, but that defendant did not list the property 
with plaintiff for sale; that when Friedaman came around 
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plaintiff did not try to discourage Friedaman from renting 
the property; that plaintiffs original agreement with de¬ 
fendant was this: “I was to trv to rent it or sell it 

28 to an investor. When he made arrangements with 
me, he was to leave the rent or sale to me, because I 

knew more about it than he did.” 

Plaintiff denied that defendant told him the day before 
settlement was made at the title company that he, defen¬ 
dant, would buy the property from plaintiff, and denied that 
defendant refused to go into partnership with plaintiff. 

“Q. Is it not a fact that you asked him to enter into a 
partnership arrangement with you, and that he consistently 
refused; that finally, when he told you he would buy the 
property from you, that time was the day before it was 
actually closed in the title company? Is that right? 
A. Ambrogi was this way. I told him, ‘if you want to go 
into partnership with me, all right. If you don’t do it to¬ 
day, I am going to make other arrangements. ’ So he said, 
‘I am going in with you.’ So we went to the title company. 
He brought the money down there, and I brought the deed 
to the title company. That was his last day, if he wanted 
to go in, Yes or No. I brought the deed. If a had sold the 
property, I would have made the regular sales contract. I 
did not have to have a deed from Willson to Mrs. Perrine. 
I could have the deed made direct to Ambrogi. 

Q. Why didn’t you have Gladys Perrine take title jointly 
with Mr. Ambrogi, to protect your interest? A. Because he 
wanted to go in that way. I was trusting him—to show I 
was trusting him, because he put his money there. 

Q. As a matter of fact, didn’t Mr. Ambrogi say he wanted 
to take title because he was buying it? Isn’t that the rea¬ 
son he took sole title? A. To secure himself. Ambrogi al- 
wavs wanted to be secure with his monev. He loaned out 

v * 

$100 and got back $150. He wants to be secure. That is 
the way he does. 

Q. How were you to be secured? A. I took his word for 
it, and that is what I got for it. 

Q. I asked you how you were to be secured, and 

29 you said you took his word. A. Here is the point. I 
knew this much. When I gave him the deed—I am no 

lawyer, but I figured when I gave him the deed, and he gave 
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me the money, he will have to show how he got my deed. In 
other words,— 

By the Court: 

Q. Tell me that again. A. When I sell a piece of prop¬ 
erty, I make the regular sales contract. In this particular 
piece of property here, I went down with him. He put up 
the money and I gave him the deed. I figured in my mind, in 
case he ever tried to double cross me, he will have to show 
how he got my deed. 

Q. By giving you some money? A. He didn’t give me 
the money. He didn’t give any money to me. I gave him 
money. I gave him plenty of money. I had a chance to sell 
this property and put the money in my pocket. 

Q. You did not pass any money? A. I passed the equity 
to him. ’ ’ 

By Mr. Halper: 

“Q. Follow me on this, and see if that is not correct. 
Willson conveyed title to one property to Desio; another 
property to Perrine, and Perrine conveyed the title of that 
property to Ambrogi—all in one day. A. Willson deeded 
this property to her long before that. 

Q. At any rate, the settlement of the accounts between 
the various properties, that is, the payment of the con¬ 
sideration to Willson and all that, and the payment of the 
consideration from Desio to Willson, or to you, all took 
place in one day at the title company? A. Yes. 

A. I show you this, and ask you if you ever saw that 
paper (exhibiting a paper to the witness).” 

“A. This was the settlement at the title company. 
30 Q. With Ambrogi. Is not that the one where Am¬ 
brogi put up the $1,500? A. I was down with him— 
together. I put up the deed and he put up the $1,500.” 

“Q. As a matter of fact, you put no money into the deal 
at all? A. My commission—in other words, my equity 
from the other building to this building here. 

Q. What would have become of your equity if you did 
not have $1,500 to pay Willson on August 20th? A. I could 
have sold the building long before that and put the money 
in my pocket. 

Q. Did you have any offers in writing about this build- 
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mg’? A. I could have—I had offers in writing I could have 
taken any time I wanted to. 

Q. How much? A. $12,000. 

Q. Who made that offer? A. Frank Cosimano. 

Q. Was it in writing? A. I could have signed up, but I 
didn’t want to sign up, because after he told me he wanted 
to go into— 

Q. After Ambrogi told you lie was going into partner¬ 
ship with you, you turned down that offer? A. I could 
have that offer any time. All I had to do was to telephone 
to the man and say, ‘I am giving you the property.’ ” 

That, by his arrangement with defendant, defendant was 
to pay all incidental expenses; that the first plans for re¬ 
modelling were later revised. 

That plaintiff did not put his for-sale sign on the build¬ 
ing until it was practically finished; that on August 20, 1934, 
the day that defendant took title to the property, plaintiff 
and defendant became joint owners thereof, and it 
31 was not until about a month after the building had 
been practically completed that defendant stated that 
he would have nothing to do with plaintiff as a partner. 
4 ‘In other words, reallv he never did come right out to me 
and sav, 4 You have nothing to do with it.’ He told me this: 
4 If I want to sell the building, I would have given you half, 
but now I changed my mind, and I don’t want to sell it.’ 

That is the verv words he said.” 

•/ 

That plaintiff knew, more or less, what money was being 
expended for labor and materials in connection with the 
remodelling; that they had a contract with two people. 

44 Q. Do you have a statement of account of the moneys 
that were expended by Mr. Ambrogi in the improvement of 
this property? A. I will answer this way. Ambrogi had a 
book he was keeping in his store, and was marking down 
everything, which he would show me: This, so much; that, 
so much; and the additional extra. Under the original con¬ 
tract he consulted me right along, all the way over to the 
last minute. 

Q. You kept no record of your own? A. He kept the rec¬ 
ord. He had a book himself, to show me in the store. 

Q. You don’t know at this time how much money he spent 
on that building? A. I know more or less. 
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Q. How did you expect to protect yourself? You said in 
your testimony on direct examination that he was to be re¬ 
paid the money he put in. How do you know, beyond the 
$1,500, what he put in? A. The original contract was $850. 
The addition on the back was $125. ’’ 

To the question as to whether the remodelling did not 
cost over $5,000 plaintiff replied that it didn’t; that every¬ 
thing that defendant expended should be deducted, and that 
he, plaintiff, was there every night with defendant 
32 and defendant showed him what amounts were being 
expended, and plaintiff was down there on the job 
every day and defendant consulted him at every move; and 
that the original contract for the remodeling was for $850, 
plus $125, for an additional wall, and a little extra for a few 
other minor changes; that about three years ago he had a 
controversy with the defendant with reference to a build¬ 
ing on 14th Street, and defendant paid the plaintiff to settle 
the case. 

“Q. After this controversy, when this transaction arose, 
you still were willing to rely upon his word, that he would 
admit you to a partnership in this building, without any 
writing at all? A. He came to me and said, ‘Baldi, I am 
very sorry all this thing happened. Let us forget it.’ He 
said, ‘I want to do business with you.’ He called me to his 
place. I never went to his place at all. He called me half a 
dozen times to come over there. He said, ‘ The only man 
that has ever made money is you,’ and that is why he called 
me. He said, ‘Forget the past, and let’s you and I do busi¬ 
ness.’ That is why.” 

On redirect examination, plaintiff testified that after the 
building was completed, he made efforts to sell it and could 
have done so if he had been left alone. That the conversa¬ 
tions with the defendant to the effect that “Had we sold 
the property, I would have paid you your half interest, but 
I decided to rent.” took place over at defendant’s place of 
business—3d and Rhode Island Avenue, but witness can not 
remember the date; and similar statements were made sev¬ 
eral times thereafter, and that he also made similar state¬ 
ments to several other people before plaintiff and defendant 
broke up, and that, instead of putting up cash as defendant 
did, plaintiff put up the equivalent of cash—his profit in 
premises 1831 and his equity in premises 1829. 

On redirect examination, the plaintiff testified, in answer 
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to a question as to why he waited until March 1935, to bring 
this suit, when he had been told earlier that defendant 
33 was not going to have anything to do with him, 
plaintiff testified that he saw’ Mr. Stohlman (his at¬ 
torney) w T ho wrote a letter to the defendant, and, upon de¬ 
fendant’s counsel being called to produce said letter, the 
same wras produced and is dated December 13,1934, and the 
same w’as offered and admitted in evidence and is addressed 
to the defendant and, among other things, sets forth plain¬ 
tiff’s claim for an interest in said property and directing 
the defendant not dispose or lease the property without 
first consulting plaintiff and setting forth that suit would 
be filed. 

Whereupon, to further sustain the issues on his part 
joined, plaintiff called Victor Cahill, wrho testified, in sub¬ 
stance, that he is, and for 16 years has been, engaged in the 
real estate business in Washington, D. C., dealing with prop¬ 
erties in the Northwest section, around Connecticut Avenue, 
from H Street to Dupont Circle, and above Florida Avenue, 
and that these sections constituted his principal operations; 
that he has bought and sold real estate in that vicinitv, and 
also sold properties as sales agent for people in that sec¬ 
tion, and remodeled properties in that section, and is famil¬ 
iar with premises 1829 and 1831 K Street, and wras, in a 
general way, familiar with them in 1934; that in 1934 prem¬ 
ises 1829 wras a three story brick building home used as a 
residence at that time, and next to that wras premises 1831— 
a small store. 

“Q. What, in your opinion, v’ould be the value of those 
properties in 1934, in their then condition, 1831 being sub¬ 
ject to this restriction. A. I w’ould say 1829, the three-story 
brick, would be wrorth at least half again as much as the 
one-story brick. It v’ould be in the neighborhood of $15,000. 

Q. Which building A. 1829; and I w’ould say 1831 was 
worth around $10,000. 

Q. In 1934? A. That is right. That is before it w’as re¬ 
modeled. 

34 Q. Are you familiar with those properties since 
they have been remodeled? A. Yes, I have been in 
them. I have inspected them. 

Q. What is today’s value of 1829 and 1831 K Street? 
A. 1831, the little store, is not enhanced in value at all. I 
w’ould say it is worth around $10,000 or $10,500. The other 
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building, 1829, with the improvements that have been placed 
in it—it has been improved with a store and two apart¬ 
ments, and I would say the value of that is about $25,000, 
basing it on the rental basis and ground value. 

Q. Do you know what improvements were made upon 
1829 K Street? A. Yes, I do. The first floor was made into 
a store, and the wall was carried back so as to make a per¬ 
fectly square store in there, and remodeled, with two apart¬ 
ments above, and is now occupied by a drug store. 

Q. Which wall do you refer to as being carried back.” 
“ A. They changed the front of it. They put the stucco on 
the front, and generally improved the apartments.” 

That witness has done quite a bit of remodeling and build¬ 
ing of stores and has built over sixty houses and has built 
eight or ten apartments and that, in his opinion, the cost of 
remodeling which XV’as done in 1934 upon premises 1829 K 
Street, N. W. w^as about $1500 and no more. 

On cross examination he testified that he knew the changes 
that were made, but did not think the improvements cost 
more than $1500. That the joists and the floor levels of the 
property were not changed in any way and that there were no 
structural changes of any material character made, where¬ 
as the main cost of remodeling takes place when floor levels 
are changed; that he arrived at his estimate of the cost of 
the improvements from his experience; he remodeled 1108 
and 1110 Connecticut Avenue, the Rizik Building; that he 
bought it and sold it; that he remodeled 1622 H 
35 Street, N. W.; and that he considered all of the things 
that had been done in the place, new floors on the first 
floor, show windows and everything else, but that the heat¬ 
ing plant did not cost very much and that the radiators were 
already there, the building originally having steam heat or 
hot water heat. 

Whereupon plaintiff produced Levin P. Handy as a wit¬ 
ness in his behalf, who testified in substance, that he is, and 
for about twenty-two years, has been, engaged in the real 
estate business, buying and selling, loans, building, and so 
forth without specializing in any particular neighborhood. 
That he is familiar with premises 1829 and 1831 K Street, 
N. W. and that the present day value of 1829 and 1831 K 
Street is about $25,000, and that the value of 1831 K Street, 
with the restriction in the deed (which is set forth in the 
contracts introduced by the plaintiff), is about $10,000. 

Whereupon plaintiff rested. 
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Defendant’s testimony: 

Whereupon, to maintain the issues upon his part joined, 
the defendant, Biagio Ambrogi, testified that he had known 
Mr. Baldi from 15 to 18 years, had business dealings with 
him before; that defendant was engaged in the Delicatessen 
Business at 238 Rhode Island Avenue, N. W. and was so 
engaged in said place in 1934, that he can not recall what 
month in 1934 he first heard about the property in question 
(1829 K Street, N. W.) or when plaintiff first talked to him 
about it; but that on that occasion Mr. Baldi, the plaintiff, 
came up to see him, and told him about the property and 
explained it all to him,—that he came to his house and that 
plaintiff told him plaintiff had a bargain, and defendant 
stated that he didn’t want to hear any bargains because he 
had a lot of trouble with real estate and that he had lost a 
lot of money wfith him in remodeling a piece of property on 
9th Street and plaintiff supervised it and that it almost set 
defendant crazy until finally plaintiff sold it, and that de¬ 
fendant want to do “no business;” that he told plain- 
36 tiff he didn’t want anything to do with buying prop¬ 
erty— 4 ‘ I didn’t want it. He says, ‘ Get your wife and 
come down to K Street. I will take you down.’ I said, 
‘AH right, Mr. Baldi, I will call my wife. I will go down 
and look at it.’ ” That defendant and his wife thereupon 
went down to look at the property, and Mr. Baldi had two 
men down there—one a contractor named Maiatico and an¬ 
other man, and also his architect Mr. Gaines; that defen¬ 
dant looked at the property, “and all,” and stated, “It is 
all right. I don’t want nothing to do with the property,” 
and he stated that “You are losing a good thing,” and that 
thereupon plaintiff took him and his, defendant’s, wife 
home; that about three weeks later about eight or nine 
o’clock, plaintiff came to his store and asked, “How about 
that property on 18th Street? It is your last chance, Am¬ 
brogi” (meaning 1829 K Street), and he said, “How about 
buying that property with me?” and that defendant stated 
that he had had a lot of trouble being in partners with his, 
defendant’s, brother-in-law and other people and that he 
did not want anything to do with it, and that then plaintiff 
pulled a paper out of his pocket which said that plaintiff 
and defendant enter into an agreement and defendant is to 
put up $1500, to remodel the building and if any losses 
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would occur plaintiff would stand equal losses, and that 
defendant stated “Wouldn’t that be nice for me to put up 
$1500, put up all that money, to remodel the said building, 
and go and give you half after I sell it, when I could have 
bought it. You offered it to me for $12,000,’ ’ and that plain¬ 
tiff then stated, “ All right, you are losing a chance to make 
$5000; and that defendant then stated, “If my sister or my 
wife knew I went in partners with you, they would think 1 
was crazy, for me to put up $1,500, then to pay all the money 
to remodel it, and take chances, without you putting in a 
cent. What recourse would I have to get any part of the 
money in case we had a loss?” I says, “Baldi, I am not 
crazv. I guess vou think I am crazv, but I am not.” Then 
I walked to the other end of the counter. “Well,” he says, 
“you are losing the best bargain there is. There is $5,000 
apiece for us.” I looked at him a little bit, and I says, “AIT 
right, Mr. Baldi. I will buy the property.” I used 
37 a word, a cuss-word,—“I will buy the damn’ prop¬ 
erty, Baldi, but I want to be boss, to keep it or sell 
it.” That it was about nine o’clock and there are always 
eight or ten people loafing in the store and a fellow named 
Mr. Hokeman and a clerk Mench (not employed by him at 
present) were then in the store. “Q. Can you fix the date 
when you finally said to him, that night, ‘I will buy the prop¬ 
erty’? A. Yes. He said, ‘All right, Mr. Ambrogi. Every¬ 
thing is ready in the title company. Just go down there 
and put up $1500. There is a $10,000 first trust. There is 
nothing to do. You might need a few dollars more.” That 
Mr. Baldi called for him the next day, and they went to the 
title company and he put up $1513.65; that he did not sign 
any agreement with plaintiff, and that plaintiff then stated 
that he was going to help defendant remodel the building,— 
that he knew these contractors and could get them to re¬ 
model; and, in answer to a question whether defendant 
made any effort to sell the property, he stated that, “I told 
him he could sell it, and that is the reason whv he was so 
anxious to get it built up, so he could sell it and get a profit 
out of it. He said to me he could get $17,000 or $18,000 
for it.” That plaintiff was in the real estate business and 
had previously sold about seven pieces of property for de¬ 
fendant; that plaintiff put a sign on the building about a 
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month and a half later, and during that time defendant “got 
mad and took it off because he (plaintiff) was trying to sell 
it and he was working very slowly, and it got me very dis¬ 
couraged. One day I went in there and tore his sign down 
and he came in there and started to get mad”; that plain¬ 
tiff did not advance any money towards the transaction, but 
that defendant expended approximately $5,000, and that 
for some time after the remodeling, plaintiff continued to 
be the agent for the sale of the building, but defendant later 
discontinued that arrangement. 

On cross-examination, defendant stated that he bought 
and sold a number of properties, including the building he 
was in, through plaintiff; and that defendant now 
38 owned about five pieces of property. That the last 
property “we remodeled” was in about 1933; that 
plaintiff made about four or five visits to interest defendant 
in the property, all in the evening, and there were always 
two or three people in the store, and that he discussed with 
plaintiff all business right in the store, “out loud, because 
I didn’t want nothing to do with him, with the buying of 
any property. He was worrying me trying to sell it to me 
for $12,000 at first, and then he wanted the other deal.” 
“All real estate was going down. Even if the property was 
wortli $50,000,1 was scared to buy a gold brick for a nickel. 
That was one reason. The second thing, I didn’t want noth¬ 
ing to do with him because my wife, after we had trouble 
on 14th Street with him, absolutelv didn’t want anvthing 
to do with him”; that he was afraid of the market going 
down and of Mr. Baldi; that in June, 1934, plaintiff came to 
him and had a suit pending and wanted to borrow $1,000 
and plaintiff interested him in two other properties and I 
bought them at auction, and my wife said, “You are going 
to get mixed up again, fooling with Mr. Baldi”; that Baldi 
went to the auction sale with him; that he bought a piece 
of property at 9th and Varnum through plaintiff in 1932 
or 1933, and plaintiff was a trustee under a second trust 
held by defendant on a piece of property in Brookland, 
D. C., which was foreclosed on in 1931 by defendant, 
through plaintiff as trustee, and defendant purchased the 
property at the foreclosure sale; that after he bought the 
K Street property from Baldi, he went to the title com- 
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pany and signed or assumed a first trust of $10,000 to Will- 
son, but he did not know who owned the note; did not see 
Willson at the title Company, and “I assumed the trust.” 
In answer to a question as to what repairs and improve¬ 
ments were made upon the 1829 K Street property, he stated 
that “We originally Had plans,” but “we” did not go by 
them very much because there is always something added 
to it, “they kept adding, adding this and adding that 
additional”; that in the remodelling “we” followed most 
of the plans,—practically all of the plans; that plain- 
39 tiff was there three or four times a week, and dis¬ 
cussed the plans and changes, and “we” had an 
architect Gaines on the job, and the work was done by one 
Barasanti and another man, and that Barasanti’s contract 
was to remodel the building according to the plans, and he 
paid $S50 therefor which covered putting in the floor on the 
first floor, the front wall, the two windows, with the iron 
beam over them, a 10-foot opening was cut; a partition was 
removed and the iron beam put there; part of the brick wall 
in the rear was removed and an iron beam put above that 
for a stair; that the floor cost a lot of money; “we could 
have put floor down much cheaper”; the Barasanti contract 
did not cover painting of the walls, or things like fixtures 
and plumbing, and that the plumbing cost $185 additional; 
that he paid $65 for papering, and about $350 for painting, 
—that the outside walls took about twentv gallons and of 
this defendant had about ten or fifteen gallons at home 
which he used: that he could not recall how much the paint 
cost and labor cost—that he hadn’t looked at it for a year, 
and that the nine-room house took about twenty days for 
two men to paint the inside and out at $5.50 a day each; that 
the entire house was papered. “Q. So the only painting was 
the trim? A. All the trim. The kitchen in the back we gave 
two coats. The bathroom we gave three or four coats”; 
that he kept the Barasanti’s plasterers on and paid them 
about $200 for work after the job was completed. “By the 
court: See here, you have just been asked if you kept him 
on after it was completed. A. Oh, no. After it was com¬ 
pleted I paid him off and the job was done. I didn’t have 
to keep him any more.” That, in addition to the above, de¬ 
fendant cemented the rear pavement. “Q. How much did 
that cost? A. That is pretty hard to say. I have the fig¬ 
ures at home;” that he didn’t bring the figures to court, 
but it did not cost much,—about $20.00. 
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“By the court: Q. You keep saying ‘We did’ this. Whom 

do vou mean bv ‘we’? 

* •/ 

A. That is just the way I express it. I don’t know why. 

Q. What do you mean when you say ‘we’ did this? 

40 A. Just no more than just nervousness. That is the 
only thing I know. I just used that term.” 

That there were a number of other things he did with the 
same Barasanti who had the contract and that defendant 
finished all the work some time in that December; that 
when he asked Baldi, the plaintiff, to sell the building, de¬ 
fendant put a price of $17,000 on it, but plaintiff did not 
brine: him any contract for sale or for renting it, but did 
mention Freidaman to him, but that thev did not discuss 
terms about Freidaman but about how much the rent of the 
property would be; that plaintiff did not tell him he had 
talked to Freidaman but said, “If anybody comes to you, 
you send them to me.” “Q. You said a moment ago he did 
mention Freidaman to vou. Are vou right or wrong about 
that? A. He came to me, and claimed that I tried to take 
Mr. Friedaman from him.” That defendant met Freida¬ 
man on the job and asked Freidaman, “Is there something 
you wanted,” and that Freidaman said he was thinking 
about opening up a liquor store and that defendant stated, 
“I could rent it to you”; and that Freidaman stated he had 
seen plaintiff, too, and plaintiff had told him about it, and 
thereupon defendant told Freidman, “If you want it, I can 
rent it to you. I am the owner.” That plaintiff at that 
time had not discussed with defendant the Freidaman 
agreement, but did so afterwards; that plaintiff never 
wanted to rent the place, but wanted to sell, and that is 
“why I got mad and tore his sign down, and tried to get in 
contact with Mr. Friedaman direct”, and I wanted to sell 
it and rent it both, but I couldn’t sell it and I couldn’t rent 
it so I got tired of doing neither one”; that defendant thinks 
he rented the property in December to Mr. King. “I would 
rather have rented that property, but I would have done 
either one if I had an offer.” That he carried the property 
about a week and a half after remodelling was completed 
before he rented it, and that he got disgusted during this 
week and a half and therefore decided to rent it to Mr. 
King; and that he executed a lease to King on Decem- 

41 ber 22, 1934 and had the property rented by that 
date; that, after the remodelling, he obtained a 
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$12,600 first trust loan from the Oriental Building Associa¬ 
tion after the completion of the repairs, out of which he 
paid the old $10,000 first trust. 

On redirect examination, defendant was asked: 

“Q. When you mentioned ‘we’ did this and that, did you 
mean you and Baldi? A. No; just as a whole. 

Q. It is just your expression? A. We remodeled it;” 
That it was defendant’s understanding that the reason for 
Baldi engaging in this activity for getting the contract, get¬ 
ting the plans, etc., was because he would make a commis¬ 
sion when he sold the property to defendant and later when 
defendant did sell it to another, and that plaintiff’s activity 
was just as defendant’s broker; that plaintiff had the plans 
for remodeling made before they went to the title company, 
but defendant did not know when the plans were made; 
that the actual plans that were used in the remodelling were 
made at his request and had on them 44 remodel for F. 
Baldi”. 44 I told him, 4 Look here, I don’t like that* So the 
second plans were ‘Agent’ put on there, because I didn’t 
like that idea of 4 F. Baldi’ on there;” that after defendant 
took title to the property at the title company, plaintiff 
never thereafter asked him to confirm any agreement of 
partnership,—it was never talked about,—and that plaintiff 
never asked him to sign papers. 

4 4 Q. After you got the title ? A. Before. 

Q. I am asking you about afterwards. A. Afterwards, 
no.” 

“A. What did he ask you to sign before you took title? 
A. Before I took title, he pulled a paper out of his pocket, 
and he said it was my last chance to buy it, and one thing 
and another, and he was telling me about the prop- 
42 erty—if I would go in with partners with him he 

could remodel it, and there were so many people he 
could sell the property to and make $5,000 for me and $5,000 
for himself. He said it was a good deal. ’ ’ 

Whereupon defendant produced as a witness in his be¬ 
half one Fernando R. Sari who testified in substance, that 
he was in the real estate business in 1934, and knew both 
the plaintiff and the defendant; that he knew the proper¬ 
ties at 1829 and 1831 K Street, N. W., and that the plaintiff 
had in the latter part of July or the first part of August, 
1934, listed the property with him as a broker and that the 
witness had tried to sell it to five different people, includ- 
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ing the defendant—to defendant about a week after it was 
listed, but that defendant told him that it had been offered 
to him at a bargain—$12,000 and that plaintiff had in¬ 
structed witness to sell it for $12,500. 

On cross-examination, witness testified that he had been 
buying real estates since 1904, and had been one of the lead¬ 
ing liquor merchants in this town, and in which business he 
was engaged when prohibition came along; that he had for¬ 
merly (in 1925) been a partner of the plaintiff in the real 
estate business, and that plaintiff listed the property with 
him about the latter part of July, when seeing him on the 
street—not by writing him a letter nor calling at witness ’s 
office; that plaintiff did not list with him any other proper¬ 
ties for sale, and did not give him a list of the various prop¬ 
erties plaintiff had for sale—just this one; that when wit¬ 
ness and plaintiff were partners, they sold property to¬ 
gether but not after that; and that after defendant pur¬ 
chased the property, witness never was asked to sell or rent 
the property for defendant, because witness did not want 
to mix with “such kind of people” because he (defendant) 

never did anv business with witness “because he never deal 
* 

with me;” that he has known defendant practically since 
he was born. 

Whereupon, defendant produced one Sidney Mensh, who 
testified in substance that he is a salesman for the 
43 District Wholesale Corp., and until June of 1935 was 
a clerk in the employ of the defendant, where he 
worked from seven o’clock in the evening until two o’clock 
in the morning; that he knows the plaintiff and had seen 
plaintiff at defendant’s place of business on several occa¬ 
sions and that he recalls a conversation at the store between 
plaintiff and defendant which took place in December or 
January in the winter of 1934, although he is not sure of 
the month but it was in the latter part of the year 1934, 
and the time of day was about eight or nine o’clock in the 
evening. 

“Q. What was the conversation that you heard? A. Mr. 
Baldi came in the store, and was telling Mr. Ambrogi about 
a piece of property that he wanted him to go into some sort 
of proposition with, and then he pulled out a piece of paper 
and asked Mr. Ambrogi to sign it, saying a partnership 
arrangement, and Mr. Ambrogi said, ‘Xo, I would not sign 
anything of that sort,’ because his parents—his wife and 
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sister would think he was crazy to ever go into any arrange¬ 
ment with Mr. Baldi, after what had happened before in the 
previous experiences he had with him, and Mr. Baldi then 
put the paper back in his pocket, and they didn’t do any¬ 
thing immediately after that. 

Q. You mean there was no further conversation? A. As 
far as I remember. Of course, at that time I just hap¬ 
pened to be—it w r as right near the cash register, where they 
held it, and, of course, customers were coming in the store. 
I had to walk around and wait on them, and for a minute 
or two I would not have seen anything else. 

Q. Do you recall how long they engaged in any conversa¬ 
tion, whether you heard it or not? How long were they 
there talking to each other? A. In the beginning it was 
just, I guess, 20 or 25 minutes. I don’t recall afterwards 
how long it was, after Mr. Baldi put the paper in his 
pocket. ’ ’ 

That he saw plaintiff several times after that, but 
44 only recalls the general trend of what w’as going on. 

“I got scraps of Mr. Ambrogi taking and buying 
a piece of property from Mr. Baldi, and he was going to 
improve it, and then they had plans about building a store 
there, and first they were to put a liquor store in there, 
and then something else, and getting an architect to draw 
up the plans, and change them around. It was more or 
less with—I remember the address he told me, 1829 K 
Street—just fixing it up. That is the previous conversa¬ 
tion. 

Q. But you do distinctly recall Mr. Baldi presenting a 
paper, and then Mr. Ambrogi making that statement, that 
his wife and sister thought he would be crazy? A. Yes. I 
recall that distinctly, because of the way he said it, and 
what happened before I had known a little myself.” 

On cross-examination, witness testified that he had 
worked for defendant for about two or three years, and 
had known him for about eight years; that he went to 
work for defendant in September, 1932,—at time of the con¬ 
versation witness vras going to a day school; that, from 
what he had heard, plaintiff and defendant had been doing 
business for sometime; that the place of business was very 
busy, and there were two clerks in the store at that time 
besides the defendant,—he thinks one of the clerks might 
have been upstairs eating dinner, although it was about a 
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year ago, around nine o’clock at night, and he could not 
remember whether the other clerk was there at the time, 
as witness was, on and off, waiting on customers and there 
are always a few people around, because they had a claw 
machine in the store and other machines, and during which 
time he would go to the cash register and ring up sales; 
that after witness left defendant, defendant talked with 
witness about plaintiff’s case against defendant, and wit¬ 
ness told defendant, “ ‘Oh, you don’t have to worry about 
that. There wouldn’t be anything to it.’ Anv time vou 
need help, you can call me.’ ” That witness saw defendant 
quite often since that time and that defendant asked 
45 witness whenever he had occasion to talk about the 
case whether witness remembered the conversation; 
that witness does not speak Italian but that both plaintiff 
and defendant do and that these conversations and busi¬ 
ness discussions, excepting a few words thereof, were not 
usuallv had in Italian. 

Thereupon, defendant rested. 

Plaintiff, in rebuttal, produced as a witness Frank Cosi- 
mano who testified, in substance, that he was employed in 
the Mayflower Hotel; that he has known plaintiff for about 
seven or eight years and has done business with him; that 
witness owns real estate and has owned real estate for 
about the past seven years in the District of Columbia; 
that in July, 1934, witness offered plaintiff $12,500 for 
premises 1829 K Street, which plaintiff refused to accept, 
and later witness went back and offered $13,000 for it, but 
that plaintiff turned that offer down. 

On cross-examination, witness stated that there was a 
first trust of $10,000 on the property and that he offered 
to pay the balance of $3,000 in cash and was prepared to 
do it. 

“Q. But Mr. Baldi refused? A. The $13,000, because 
he said he had a friend who was going to remodel with him. 
I don’t know if it was that, or another excuse. That is 
what he told me.” 

That he made the offer during his vacation, which com¬ 
menced on July 20, and ended on August 20th during which 
time he stayed in Washington and adjoining beaches, and 
that he made the offer to plaintiff in plaintiff’s office in the 
Southern Building. 

On redirect examination, witness testified that he made 
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the offer of $13,000 right after plaintiff had sold another 
piece of property for witness. 

On recross examination, witness stated that he made his 
offer in writing on a regular contract form signed by him 
and that witness drew up the contract on the regular law 
reporter printed form which he purchased from the 
46 Law Reporter Company on 5th Street, and that 
plaintiff had told him when he made the first offer 
that the first trust could be renewed when it fell due at the 
same rate of interest. 

Whereupon, plaintiff again testified in substance: He 
denied that he at any time offered premises 1829 K Street 
for sale to either the defendant or Mr. Sari and denied that 
he ever offered it to anyone at any time for the sum of 
$ 12 , 000 . 

On cross examination he stated that he offered the build¬ 
ing for sale but not for $12,000,—that $15,000 was his ask¬ 
ing price. That he offered it to Mr. Victor Desio for $15,000 
—that Desio was going to try to sell it for him for that 
amount. Answering a question as to whether Desio is a 
real estate agent, witness stated that he was not. “But 
he bought one next door and he was interested to get a 
good tenant next to him, and he told me that he knew a 
lot of people, and if I would give him exclusive right for 
fifteen days—I don’t remember the time—he would go 
around and interest people, because he wanted to get a 
good tenant next to him.” 

That witness worked on that building and neglected his 
regular work for nearly two months. “Q. When you had 
the plans made at Mr. Gaines’ office you had Mr. Gaines 
enter on the plans “F. Baldi, Agent”, did you not? A. 
Yes. Q. Why did you do that? A. I told Mr. Gaines I was 
going to take a partner in with me in the building and I 
was going to give him a deed to hold for the property, for 
his security, but because they had to have the owner’s 
name down there to the District Building, he changed the 
plan and put that in there; and that is the only reason I 
did it. Q. In other words, the name had to be in Mr. 
Ambrogi because the title was in him? A. That gave him 
the title to the building. Q. For the same reason was it 
necessarv that Mr. Barasanti’s contract be with him too? 
Why was not your name shown as a party to the contract 
to remodel, with Mr. Barasanti? A. I didn’t think that was 
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necessary. The contract was made in my office. Ambrogi 
never saw Mr. Barasanti. If vou want Mr. Bara- 

47 santi on the stand I will be willing to get him up here. 
I was dealing with him, and I told him I was going 

in partners with Ambrogi. If he wants to tall the truth 
he can come here and tell the truth. Q. Do you not think it 
would have helped matters, since you were jointly inter¬ 
ested in this property with this contractor who was your 
man, so to speak, that the agreement should have named 
you and him as joint owners? A. Let me ask you this— 
Excuse me if I talk this way. I don’t think there was any 
difference, for this reason: I always make a regular sale 
contract. In this particular case I didn’t give any sale 
contract. In other words, I figured I trusted him and I 
would take his word; and that is why I am here today. I 
trusted him, that he would not double-cross me. I had 
enough confidence in him. I figured I would make the 
money for him, and why should lie double-cross me! If I 
wanted to have sold the place I would have given a regular 
sales contract to him, but I did not. I didn't want to sell 
the property. For that matter, there is a man who is going 
to come here that wanted to buy the property with me. He 
saw me talking to Ambrogi. He knew I didn’t want to sell 
the property.” “Q. What I am getting at is that you made 
no effort, after the deed passed to Mr. Ambrogi, to get 
something in writing, showing that you too were interested, 
and simplv because vou trusted him fully vou allowed him 
to come in in his own name. Is not that so? A. No. We 
agreed that we ought, as soon as the building was re¬ 
modeled, to sell it right away, and I knew I could sell the 
building, either to an investor or a man who wanted it for 
himself, at a profit. We didn’t state how much profit. We 
figured to make a little profit, and we had an $8,000 profit 
in it. When he saw there was an $S,000 profit to be made 
he immediatelv changed his mind and didn’t want to sell 
any more. He told me at different times, ‘If I sell it I will 
give you half, but I don’t want to sell it. That is my 
arrangement with you.’ The building was supposed to be 
sold. He was going to sell the building. Whatever it 
brought we would divide. But after he saw there was a 
big profit—I consulted him right along, every day; 

48 I was with him probably every night until one 
o’clock. We consulted each other right along. I 
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was telling him the prospects I had. We first put a 
low price on it, and then we raised the price because we 
had a lot of inquiries. There was great demand for it.” 

On redirect examination, plaintiff testified that defen¬ 
dant told him*. “Had we sold it you would have gotten 
half, but I have decided to rent it.” That this conversa¬ 
tion occurred at the time when defendant tried to “kick 
me out of the deal”—“on the very eve he changed his 
mind; he switched his word. He couldn’t say no, but that 
is the way he put it.” And that was at the time of the 
Freidaman lease. 

After accounting for the absence of plaintiff’s witness 
Bona, who was in attendance the previous day waiting to be 
called, plaintiff closed his case; and defendant thereupon 
closed. 

And the Court certifies that the foregoing comprises the 
substance of all the testimony in the case necessary to 
explain the issues and questions involved and the relations 
of the parties thereto, and all of the proceedings in the 
trial of said issues, and that each and all of the exceptions 
so stated in the foregoing statement of evidence were duly 
noted and allowed by the Court and entered upon its 
minutes at the time the same were severally noted and 
taken; and the plaintiff then and there prayed the Court 
to sign this statement of evidence and the same is accord¬ 
ingly done and made a part of the record in this case, now 
for then, this 15 day of May, 1936, the plaintiff and defen¬ 
dant being in Court by counsel. 


No objections. 

JACOB N. HALPER, 
Atty for Defendant 


ALFRED A WHEAT 
Chief Justice. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 6758. 


FILLIPO BALDI, Appellant, 
versus 

BIAGIO AMBROGI, Appellee. 


STATEMENT OF THE CASE. 

This case is here upon an appeal from a final decree 
of the Supreme Court of the District of Columbia, which 
denied appellant (hereinafter designated plaintiff) re¬ 
lief, based on the proposition of law that the agreement 
sought to be enforced fell within the Statute of Frauds, 
and, not being in writing, was, therefore, unenforceable. 
This is the sole question in the case, as we do not be¬ 
lieve that it can or will be seriously contended by appel¬ 
lee (hereinafter designated defendant) that the relief 
prayed could otherwise be denied plaintiff. 

TRIAL IN LOWER COURT: 

Plaintiff’s bill sought, among other relief, to impress 
a trust in his favor to the extent of a one-half interest 
in certain real estate (R., 1-6). 
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The allegations of the bill of complaint (with a few 
remarks thereon as established by the evidence) sub¬ 
stantially are: 

On and prior to July 23, 1934, plaintiff was engaged 
in the real estate business in the District of Columbia, 
being also the owner and president of the Universal Real 
Estate Corporation, and on that day said Real Estate 
Corporation, as agent for the then-owner, Harry B. Will- 
son, of premises 1829-1831 K Street, N. W., procured a 
contract of sale of said premises to one Giovanetti for 
the total sum of $21,500, payable as follows: A first 
trust of $10,000 was to be assumed, and the balance of 
$11,500 w^as to be paid in cash. That thereafter, on July 
25, 1934, said Real Estate Corporation, procured a con¬ 
tract signed by the new contract-owner, Giovanetti, and 
a purchaser, one Victor E. Dessio, for the smaller parcel 
(1831) for $10,000 cash, $6,250 of which was to be pro¬ 
cured for Dessio in the form of a first trust thereon 
without cost to him, and the balance of $3,750 he agreed 
to, and did, pay in cash; that the said Giovanetti (con- 
tract-owmer, who later sold this one parcel to Dessio) 
was a straw for plaintiff Baldi in purchasing both par¬ 
cels as well as in selling one parcel (1831) to Dessio. 
Plaintiff, through his straw Giovanetti, having agreed to 
procure a new first trust of $6,250 so as to be able to 
sell the smaller parcel to' Dessio, thereafter went to work 
and secured same so that this deal would be ready for 
closing. That, after the purchase of the two properties 
from the said Willson and the sale of the one property 
to Dessio, it was necessary for plaintiff to raise $1,500 
to close the contract with Willson. He then negotiated 
with defendant in an effort to obtain a loan of $1,500 
cash from defendant in order that he, plaintiff, could have 
sufficient cash to close the Willson contract. After nego¬ 
tiations, it was finally agreed that defendant advance to 
plaintiff $1,500 in cash to close the Willson contract and 
further to advance whatever cash was necessarv to re- 
model 1829 K Street (the larger of the two), which was 
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estimated to be approximately $1,000, in consideration 
of plaintiff transferring title of said larger property to 
the defendant (as security), and to share equally with 
defendant his interest in the property and any and all 
profits or income accrued therefrom (R., 2-3, bill, and 
R., 16, 18; 22 of evidence). 

In accordance with this oral agreement, defendant 
advanced the $1,500 with which to close the contract, 
and plaintiff closed the Willson contract (which covered 
both parcels) at the Title Company on August 20, 1934, 
by taking title from Willson to 1831 (the smaller parcel) 
in the name of said Dessio, who had previously pur¬ 
chased it from plaintiff, and on the same day by taking 
title to 1829 (the larger parcel) in the name of his (plain¬ 
tiff’s) clerk and straw—Gladys H. Perrine; and that 
settlement sheets of the Title Company, and also the 
deeds, verifying the above were attached to the bill and 
proved by the evidence. That immediately thereafter 
plaintiff’s straw, Perrine, by deed dated August 21, 1934, 
conveyed title to the last mentioned (the larger, 1829) 
premises to defendant in accordance with the aforesaid 
understanding had between plaintiff and defendant. That 
thereafter, and in accordance with said agreement, the 
necessary remodeling and improvements went forward 
on 1829 K Street under plaintiff’s directions and super¬ 
vision, and were, in accordance with said agreement, 
paid for by defendant. That thereafter plaintiff in¬ 
terested one Friedaman and one Godkins in the pur¬ 
chase or lease of said premises, and, after discussing 
the same with defendant, he refused to carry on his agree¬ 
ment with plaintiff, and told plaintiff that he, plaintiff, 
had no interest therein, and that he would sell or lease 
as he saw fit and would conduct any negotiations in con¬ 
nection with the sale or rental of said property through 
a real estate agent of his own choice, and defendant there¬ 
after, through another real estate agent, submitted a 
draft of lease to said Friedaman and Godkins, and de¬ 
fendant thereafter rented the store part of the property 
to the King Drug Co., Inc., for $137.50 per month. That 


4 


in the following February defendant procured a new 
trust on said premises for $12,600, out of which he paid 
off the then-existing first trust of $10,000, and received 
and retained the balance of $2,600.00. And the bill prayed 
for various specific and general relief, prayer number 5 
being (R., 5): 

“That the property be impressed with a trust to 
the extent of a one-half undivided interest therein 
in favor of the plaintiff.” 

In his answer, defendant denied the oral agreement 
or understanding aforesaid, and also in his answer in¬ 
voked the Statute of Frauds as a defense (R., 7). 

As stated, it was the lower court’s view that the 
case fell within the Statute, and, therefore, it denied 
plaintiff the relief. 


ASSIGNMENTS OF ERROR. 

1. The Court erred in dismissing the bill of com¬ 
plaint, and in refusing to grant the relief prayed 
for therein. 

2. The Court erred in holding, as a matter of 
law, that plaintiff could not prevail because he had 
failed to show a written agreement with defendant. 

3. The Court erred in holding, as a matter of 
law, that the agreement between plaintiff and de¬ 
fendant was not enforceable because it was within 
the Statute of Frauds. 

4. The Court erred in refusing to hold, as a 
matter of law, that the agreement described in the 
bill, and testified to by plaintiff, could be and was 
established and proved by parol testimony. 
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5. The Court erred in holding that ‘ 4 Under the 
Statute of Frauds, Chap. 30, Sec. 1118, of the Code 
of Law for the District of Columbia, no enforceable 
agreement has been established.’’ 

ARGUMENT. 

The assignments of error, although differently 
worded, may be grouped and considered together inas¬ 
much as they raise the same proposition of law—whether 
the Court was right in holding that the case fell within 
the statute, and, therefore, that plaintiff was not en¬ 
titled to relief. It (the lower court) found that nothing 
short of a written agreement would entitled plaintiff to 
relief, and held that it was, therefore, “unnecessary to 
make a finding as to whether an agreement as alleged by 
plaintiff was had by the plaintiff and defendant” (R., 9). 
This raises the legal question in the case: 

Does the Statute of Frauds bar the grafting of re¬ 
lief to plaintiff (who, in effect, was a partner) if defend¬ 
ant admitted that such an oral agreement existed, but 
rested his defense solely on the Statute? We say, “if 
defendant admitted such an oral agreement existed” be¬ 
cause the lower court’s ruling implies that its decision 
would be the same in that event; and the testimony in 
the case—even that of defendant—is almost as conclusive 
as to the existence of such oral agreement as defendant’s 
admission would be. 

Therefore, we will argue the case, first, on the propo¬ 
sition that such an oral agreement existed, as the lower 
court’s ruling in effect has the same effect as sustaining 
a demurrer to the evidence. 

Plaintiff’s contention that the case is not within the 
statute is sustained from almost any standpoint one may 
analyze the case, considering it either (1st) As being 
property acquired under an agreement to purchase or 
hold for joint benefit; or (2d) as property acquired by a 
partnership formed before plaintiff permitted title to be 
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taken in defendant’s name; or (3d) from the standpoint 
of part performance; or (4th) as property acquired and 
held under a combination of the above circumstances. 

Manv cases mav be found which hold that the Statute 
is applicable to cases where the partner sought to be 
charged (not the cestui que trust) held title before the 
formation of the partnership and joint adventure, and 
thereafter continued to hold the legal title (75 S. E. 188); 
as also mav be found manv cases which hold that the 
subsequent taking of possession under an oral agreement 
takes the case out of the Statute (15 App. D. C. 187, which, 
however, did not refer to a partnership or joint ad¬ 
venture). In our case the defendant did not own the 
property before the partnership or joint adventure w*as 
entered into. On the contrary, the equitable ownership 
was in the name of plaintiff’s straw* (see Wriglit v. 
Smith, 105 Fed. 842). Furthermore, plaintiff fully per¬ 
formed and he arranged for and superintended the re¬ 
modeling, etc. 

Plaintiff’s w*ork in finding these tw*o parcels; pro¬ 
curing a contract of purchase therefor; then procuring 
a purchaser for the less valuable one at a large price; 
then arranging the financing of the smaller one, so that 
it could be sold at an advantageous profit and then 
utilizing this profit as part payment on the larger and 
more valuable parcel, so that the amount remaining to 
be paid therefor would be as small as possible; procuring 
plans and specifications to be made to have the larger 
parcel remodeled; and foregoing his opportunity to 
realize a profit of at least $1,500 on the larger parcel 
(by refraining to sell for $13,000) (R., 21 and 36), more 
than equalizes (R., 25, 4th last line) the investment 
which defendant made. 

66 * * * But here the plaintiff w r as, in effect, one 
of the purchasers of the land. Suppose he had fur¬ 
nished one-third of the purchase money , or had 
agreed to render certain services for the interest he 
claims , could it be claimed that he had no interest in 
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the land? If he furnished such information as 
enabled the appellant to buy itffor their joint benefit 
for one-third less than its real value, or whereby that 
much greater profit could be realized to both, the 
result to the appellant was the same in effect, and 
in equity the respondent must be regarded as having 
such an interest in the land as entitled him to see 
to its proper disposition in accordance with the con¬ 
tract, and, when so disposed of, to share in the profits. 
And to this extent the appellant was properly held 
by the judgment of the court below as a trustee. 
Settembre v. Putnam, 30 Cal. 490; Seymour v. Freer, 
8 Wall. 202 ***'.” (Italics supplied.) Green v. 
Brooks, 22 Pac. 851, 81 Cal. 328. 


Yet all of the foregoing investments by the plaintiff 
took place before the partnership was formed, and before 
defendant put up any money. After the partnership was 
formed and title transferred from plaintiff’s straw to 
defendant “to secure” (R., 22) him, plaintiff did all 
the work in connection with the remodeling, including the 
work contracted therefor (R., 17), and was on the job 
“every day until the building was complete—two or 
three times a day” (R., 18), and, according to defend¬ 
ant’s testimony, 44 three or four times a week” (R., 31). 
Therefore, assuming that such an oral agreement existed, 
could it be denied that plaintiff fell short of the require¬ 
ment of even part performance ? 

(McElroy v. Swope, 47 Fed. 398; Jones v. Patrick, 
140 Fed. 403; Moritz v. Lavalle, 77 Cal. 10, 18 Pac. 803; 
Whitney v. Hay, 181 U. S. 87, 45 L. Ed. 763; McKinnon v. 
McKinnon, 56 Fed. 409; Chastian v. Smith, 30 Georgia 
96—where performing of services by attorney were held 
to be part performance; Church v. Sterling, 16 Conn. 388; 
Peterson v. Hicks, 43 Wash. 412, 86 Pac. 634; Huntley v. 
Huntley, 114 U. S. 394, 29 L. Ed. 130—where the Supreme 
Court said: 


“ * * * Without determining whether this statute 
governs the rights of the parties, or whether this 
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interpretation of its provisions is sustained by the 
weight of the authority, or whether the writing of 
Dec. 22, 1874, is not itself a sufficient memorandum 
in writing of the sale in question, it is enough to 
say that the contract between C. C. Huntley and 
S. S. Huntley was so far executed that the rights 
and obligations of the parties cannot be affected by 
the statute * * * ”); 

and, if denied, that plaintiff did not even furnish the 
equivalent of “a moiety of the purchase price”?— David¬ 
son v. Dickerson, 207 S. W. 436. Even then, under the 
McElroy-Swope decision, supra, and other authoritative 
cases, the joint adventure of partnership feature takes 
the case out of the statute. 

A resulting trust arises in favor of one not holding 
the legal title where he furnishes the purchase price, 
or a part thereof, and takes title in another (CJiillemi v. 
Pa. Rubber Co., 58 App. D. C. 394; Olcott v. Bynum , 
84 U. S. 17 Wall. 44); as also is the case where one party 
takes title to property purchased by two or more parties 
for (a) the sole purpose of acquiring an interest in real 
estate, or (b) whether the parties are to be partners, 
tenants in common or otherwise ( Stone v. Foivlkes, 29 
App. D. C. 3S3, par. 2 of opinion; Sproul v. Springman, 
147 N. E. 131; Crawford v. Hurst , 299 Ill. 503, 132 N. E. 
521-3; Olcott v. Bynum, 84 U. S. 17 Wall. 44, 21 Law Ed. 
574—where the exception would have been broader had 
there been a joint adventure or partnership). In our 
case plaintiff was entitled to a definite or aliquot part, 
to-wit, one-half, of the property. Also in our case the 
consideration moved from the plaintiff at the time of 
and prior to the transfer of title to the defendant—he 
had found a “good buy” and had “sewed it up”; had 
carried the matter forward to a point where he had gone 
to the expense of having remodeling plans prepared; 
and, by selling one parcel, he built up an equity which he 
applied on, and to reduce, the purchase price of the one 
property which was to be retained and conveyed to de- 
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fendant as per this understanding. But a partnership 
or joint adventure definitely takes our case out of the 
operation of the statute— 

McElroy v. Swope, 47 Fed. 381-389; 

Stone v. Fowlkes, 29 App. D. C. 379; 

Jones v. Patrick, 140 Fed. 409; 

Wright v. Smith, 105 Fed. 842; 

Moore v. Moore, 121 Fed. 737; 

Cascaden v. Dunbar, 157 Fed. 65; 

Hendricks v. Morgan, 167 Fed. 108; 

Miller v. Ferguson, et at., 57 S. E. 649; 

Green v. Brooks, et al., 22 Pac. 849, 81 Cal. 328; 
Stewart v. Douglass, et al., 83 Pac. 700,148 Cal. 511; 
Wallace v. Carpenter, 85 Ill. 590; 

Floyd v. Duffy, 69 S. E. 993, 68 W. Ya. 339; 

Davis v. Dickerson, 207 S. W. 436; 

Smith v. Crosby, 47 Tex. 121; 

Gibbons v. Bell, 45 Tex. 417; 

Bates v. Babcock, 95 Cal. 484,16 L. R. A. 745, 29 Am. 
St. Rep. 133, 30 Pac. 605; 

Pennybacker v. Leary, 65 Iowa 220, 21 N. W. 575; 
Thompson v. McKee, 43 Okla. 243, L. R. A. 1915A, 
521, 142 Pac. 755; 

Dudley v. Littlefield, 21 Me. 418; 

Speyer v. Desjardins, 144 Ill. 641, 36 Am. St. Rep. 
473, 32 N. E. 283; 

Tenny v. Simpson, 37 Kan. 353, 15 Pac. 187; 
Archibald v. McNerhanie, 29 Can. S. C. 564; 
Burgwyn v. Jones, et al. (Va.), 75 S. E. 188; 

Arnold v. Loomis, 170 Cal. 95,148 Pac. 518; 

Morrill v. Colehour, 82 Ill. 618; 

Towbridge v. Wetherbee, 93 Mass. 361; 

Falkner v. Hunt, 73 N. C. 571; 

Russell v. Wade, 146 N. C. 116, 59 S. E. 345; 
Henderson v. Henrie, 68 W. Va. 562, 71 S. E. 172; 
Marsh v. Davis, 33 Kan. 326; 

Thomas v. Roberts, 204 N. Y. Supp. 217; 
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Also, on questions of resulting trust, see: 

Crawford v. Hurst, 299 Ill. 503, 132 N. E. 521; 
Sproul v. Springman, 147 N. E. 131. 

Fishback v. Green, 87 Ky. 107, 7 S. W. 8S1. 

An express parol agreement to the same effect as 
the implied one will not defeat the resulting trust. Such 
an agreement will not convert the trust into an express 
trust which cannot be proved by parol evidence, but 
is merely in the nature of an acknowledgment of the 
trust which the law implies. Smithsonian Inst. v. Meech, 
169 U. S. 398, 42 L. Ed. 793. 

In the case of Stone v. Fotvlkes, 29 App. D. C. 380, 
the plaintiff therein relied upon a joint purchase or part¬ 
nership arrangement; the title was taken in the name of 
the defendant Stone, who denied the joint purchase of 
the land, and denied that plaintiff had any interest there¬ 
in. It appears that the defendant Stone furnished prac¬ 
tically the entire purchase money. This Court, on page 
383 of the opinion, stated: 

“The Court was clearly right in declaring the 
legal title vested in Stone as subject to a trust in 
favor of the complainant. The evidence, oral and 
written, shows that the purchase of the land was 
made on joint account. Though the principal part 
of the purchase money and of the cost of the building 
was paid bg Stone, complainant contributed there¬ 
to in advance all that he had agreed or had been re¬ 
quired to do * * * .” (Italics supplied.) 

So, in our case, our plaintiff did “all that he agreed 
or had been required to do”. The facts in our case are 
stronger than the facts related in the decision of McElroy 
v. Swope, 47 Fed. 381-399, and which case is directly in 
point. The length of the decision of the Circuit Court of 
Appeals renders it impossible to quote it as we would 
like, in its entirety. McElroy did not furnish any part 
of the consideration, nor (unlike the plaintiff in our case) 
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did he have any equity to apply on the purchase price. 
No written agreement existed between the parties. The 
Court, in part recital of the facts, on page 388-9, stated: 

“In order to ascertain what the exact agreement 
between Swope and McElroy was respecting the 
Campbell purchase, and their intention as to it, we 
must look to the four corners of the controlling facts 
and circumstances in evidence. Without exception, so 
far as we can discover, every piece of real estate ac¬ 
quired by McElroy in 1888, after the employment of 
the abstractor, was recognized in some way as joint 
property; and the finding of the master that they 
were partners therein is well sustained by the proofs. 
That McElroy negotiated for the Campbell lands, and 
obtained the option thereon, so far as Downing had 
authority to give it, is well established. Downing 
knew nothing of Swope in the transaction until he 
and McElroy met to close the contract by writing. 
McElroy testifies that he was ready and able to con¬ 
summate the trade on his part, and there is no such 
proof or state of circumstances in the case as to jus¬ 
tify a court in finding that McElroy was not willing 
and able to carry out the contract on his individual 
account. How, then, did Swope come so suddenly into 
the adventure? His own statement is that he only 
returned from New Mexico on the 14th day of May— 
the day before the contract of purchase was con¬ 
summated. After Downing had advised McElroy 
that his proposition from the general agents at St. 
Louis was $30,000, one-third cash on the delivery 
of the deed, three years on the balance, with 6 per 
cent interest, and McElroy had telephoned Down¬ 
ing his acceptance, Swope appeared upon the scene, 
and he and McElroy rode out in a buggy, and hastily 
looked at the lots. In the course of his deposition, 
Swope states that he was not familiar with this prop¬ 
erty before the purchase. He did not even know 
the feet of frontage, nor the depth of the lots. It 
would present a remarkable and most unusual state 
of proceeding for Mr. Swope, with his caution, con¬ 
servatism and reserve, to believe that on such a cur¬ 
sory view, and on such sort warning, he would in¬ 
stantly close, on his sole account, a purchase of such 
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magnitude, and that, too, when he had been absent 
from the state for months. The very circumstances 
surrounding the trade for this land irresistibly go to 
corroborate McElroy’s contention that Swope ac¬ 
cepted his judgment, and came into the adventure 
as a partner. McElroy’s deposition is that Swope 
learned on his return to the city of the pending trade, 
and insisted that the 4 deal’ should come within the 
partnership arrangement, Swope agreeing to furnish 
the purchase money; take deed of trust on McElroy’s 
half interest for security; and, inasmuch as the de¬ 
ferred payments on the land were to bear 6 per cent 
interest, Swope should not charge him greater in¬ 
terest, and that Swope so agreed.” 

On pages 385-6-7 the Court stated : 

44 The Court confesses that, when the oral argu¬ 
ment of this cause had before it ended, it enter¬ 
tained a strong impression that the imputed contract 
respecting this property was voidable under the 
statute of frauds; but when it had concluded the 
long and tedious reading of the testimony it could 
not escape the conviction that Swope came into this 
title, with its expected profits, under conditions and 
circumstances which a sense of fair dealing and com¬ 
mon honesty forbid that he should hold and enjoy 
to the exclusion of McElroy. Xo unprejudiced mind 
can read the testimony without reaching the conclu¬ 
sion that there was some compact, some common un¬ 
derstanding, between these parties, not only when 
the contract of purchase was made, but for months 
thereafter, that McElroy had a joint interest in the 
property with Swope of some character, repeatedly 
recognized by Swope, and on the faith of which Mc¬ 
Elroy acted, and greatly to his injury, unless pro¬ 
tected by the court. Indeed, so conspicuous is this 
fact, that Swope’s counsel virtually concede that 
Swope did agree to admit McElroy to a one-half 
interest in the property, but it was a conditional sale, 
within the interdiction of the statute of frauds. If 
the facts, as found bv the master, or as thev mav 
turn out on the review of the court, be that McElroy 
uncovered the speculation, and obtained for himself 
the proposition of sale, and induced Swope to take 
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his place, on the understanding that Swope was to 
furnish the purchase money, take title in his name, 
and afterwards let McElroy have a half interest on 
his paying half of the purchase money, such a con¬ 
tract would be 'within the prohibition of the statute 
of frauds. Dunphy v. Ryan, 116 U. S. 491, 6 Sup. Ct. 
Rep. 486. It would be of the nature of a conditional 
sale. Where the title to real estate is taken in the 
name of one party, a resulting trust in favor of a 
third party, not named in the deed, may be shown 
by parol, where the proof is clear and undoubted, 
provided the purchase money, or a part thereof, was 
furnished by such third party. But the rule of equity 
is that such trust must have arisen at the time the 
purchase was made, and the money or consideration 
must have been paid, or secured to be paid, by such 
third party at or before the purchase. McKinnon 
v. McKinnon, 46 Fed. Rep. 713 (recently decided by 
this court at the St. Joseph division); Dude v. Ford, 
138 U. S. 587, 11 Sup. Ct. Rep. 417. It is, however, 
the well-settled law that there may be a partnership 
between two or more parties to deal in lands. Equally 
well settled is it by the great weight of authority that 
the existence and terms of such partnership may be 
established by parol testimony. Bates, Partn,, para¬ 
graph 320; Dale v. Hamilton, 5 Hare 369; Chester v. 
Dickerson, 54 N. Y. 1; Richards v. Grinnell, 63 Iowa 
44, 18 N. W. Rep. 668; Runnel v. Taintor , 4 Conn. 
568; Holmes v. McCray, 51 Ind. 358; Clagett v. Kil- 
bourne, 1 Black 346; Hunter v. Whitehead, 42 Mo. 
524; Snyder v. Wolford, 33 Minn. 175, 22 N. W. Rep. 
254; Piatt v. Oliver, 2 McLean 267; Smith v. Tarlton, 
2 Barb. Ch. 336; Carr v. Leavitt, 54 Mich, 540, 20 
N. W. Rep. 576. Lindlev on Partnership, p. 88, says: 

‘That a partnership constituted without writing 
is as valid as one constituted by writing, and that, 
if a partnership is proved to exist, then it may be 
shown by parol evidence that its property consists 
of land. The subject being an agreement for land, 
the question then is whether there was a resulting 
trust for that partnership by operation of law. The 
question of partnership must be tried as a fact, and 
as if there was an issue upon it. If by the facts 
and circumstances it is established as a fact that 
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the parties were partners, in which land was neces¬ 
sary to carry on the trade, the lease goes as an inci¬ 
dent. The partnership being established by evidence 
upon which a partnership may be formed, the 
premises necessary for the purpose of that partner¬ 
ship are, by operation of law, held for the purpose 
of that partnership. ’ 

The observation of the court in Chester v. Dick¬ 
erson, supra, is quite pertinent: 

‘Suppose two persons, by a parol agreement, 
enter into a partnership to speculate in land, how do 
thev come in conflict with the statute of frauds? 
No estate or interest in land has been granted, as¬ 
signed, or declared. When the agreement is made, 
no lands are owned by the firm, and neither party 
attempts to convey or assign any to the other. The 
contract is a valid one, and, in pursuance of this 
agreement, they go on, and buy, improve and sell 
lands. While they are doing this, do they not act 
as partners, and bear a partnership relation to each 
other? Within the meaning of the statute, in such 
case, neither conveys nor assigns an}’ land to the 
other, and hence there is no conflict with the statute . J 

It can make no difference that the title to the 
land is taken in the name of one of the partners, 
or placed in that of a third person (Bates, Partn., 
paragraph 28); nor that one of the partners may have 
furnished all the purchase money or capital —if the 
business appears to be jointly conducted, with a 
communion of profits as such. ‘The general rule is 
that the parties are treated as partners, unless the 
contrary is shown; that is, they will be supposed to 
obtain the benefit of partnership, and to share the 
changes together, where they have omitted to show 
a contrary intention \ Bates, Partn., paragraph 35. 
‘An agreement that something shall be attempted 
with a view to gain, and that the gain shall be shared 
by the parties to the agreement, is the grand char¬ 
acteristic of every partnership, and is the leading 
feature of nearly every definition of the term.’ 
Lindl., Partn., paragraph 1. If the fact be that dur¬ 
ing the continuance of the partnership as heretofore 
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found to exist, one of the parties found what he 
conceived to be parcels of real estate desirable as 
a speculative investment, which he determined to take 
to himself, and, after the terms of the purchase were 
agreed upon, the other partner was admitted, as such 
partner, to take the contract and consummate the pur¬ 
chase by taking the title in his name for the joint 
account, and to share in the profits of the adventure, 
McElroy to give his note or notes to Swope for the 
one-half interest to be secured by lien on his half in¬ 
terest in the land, the agreement would not be af¬ 
fected by the statute of frauds. In such case it is a 
joint purchase, in the name of one party, where the 
other secures to be paid his share of the purchase 
price. In such case he is entitled to his proportion 
of the property as a resulting trust. Wray v. Steele, 
2 Yes. & B. 388; Honore v. Hutchings, 8 Bush. 687; 
Tenney v. Simpson, 15 Pac. Rep. 187, 512, 37 Kan. 
353, 579; Simpson v. Tenney, 21 Pac. Rep. 634, 41 
Kan. 561; Boyd v. McLean, i Johns. Ch. 582 *■**.” 
(Italics supplied.) 

In Jones v. Patrick, 140 Fed. 409, the Court said: 

“It is immaterial whether the profits derived 
from the transaction are in money, or consist of an 
interest in real estate. An action for the recovery 
of the money can be maintained if the profits have 
been reduced to money, or a suit for the division of 
land if the profits are in that form. Seymour v. 
Freer, 8 Wall. 202, 215, 19 L. Ed. 306; Petrie v. Tor¬ 
rent, 88 Mich. 43, 58, 49 N. W. 1076; Traphagen v. 
Burt, 67 N. Y. 30, 34; Pennybacker v. Leary, 65 Iowa 
220, 21 N. W. 575; Bates v. Babcock, 95 Cal. 479, 30 
Pac. 605, 16 L. R. A. 745, 29 Am. St. Rep. 133; Gib¬ 
bons v. Bell, 45 Tex. 417. In Seymour v. Freer, supra, 
the court said: An action at law, sounding in dam¬ 
ages, may undoubtedly be maintained in such cases 
for the breach of an express agreement by the trus¬ 
tees; but this in nowise affects the right to proceed 
in equity to enforce the trust and lien created by 
the contract. They are concurrent remedies. Either, 
which is preferred, may be selected. The remedy 
in equity is the better one. The right to resort to 
it, under the circumstances of this case, admits of 
no doubt, either upon principle or authority/ ” 
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In Wright v. Smith, 105 Fed. 842, the suit was 
BROUGHT BY THE PARTY WHO HAD OWNED 
AND CONVEYED THE PROPERTY TO THE DE¬ 
FENDANT THEREIN UPON AN ORAL UNDER¬ 
STANDING FOR DIVISION OF PROFITS. (In our 
ease, the same situation applied.) In construing the 
Massachusetts Statute, the Circuit Court of Appeals 
(Second Circuit) held that the case was not within the 
statute. 

In Thompson v. McKee, 142 Pac. 756, one partner ad¬ 
vanced all of the money and took title under an oral agree¬ 
ment of partnership. {It will he remembered that in our 
case, plaintiff and defendant did not intend to hold the 
property for the purpose of permanent investment. They 
expected to remodel it, put on a new first trust so de¬ 
fendant could get his money out of it, and then resell 
it, so they could make $5,000 apiece profit. Defendant 
himself testified that, even after the remodeling was 
completed, plaintiff wanted to sell (R., 32 and 25).) In 
the foregoing case, the Court, in reviewing the authori¬ 
ties, held that the plaintiff was not entitled to a money 
judgment because the property had not yet been sold, 
but stated that the decree should have directed a sale of 
the land, and upon the consummation of such sale that 
the profits be divided. 

Directly in point again is the Virginia (1907) case of 
Miller v. Ferguson, et al., bl S. E. 649. THE CLAIM¬ 
ANT IN THAT CASE DID NOT PAY OR ADVANCE 
ANY PART OF THE PURCHASE PRICE, and the de¬ 
fendants relied upon the statute of frauds, as well as 
denying the existence of the partnership. The Court, in 
reversing the decision of the lower court, held that the 
statute did not apply, and in its opinion stated: 

“ * * *' In October, 1904, the appellant, Thomas 
W. Miller, entered into a parol agreement with two of 
the appellees, S. D. Ferguson and J. R. Terry, for the 
acquisition of 7.57 acres of land in the city of Roa¬ 
noke, known as the ‘Miller Hill’ property, upon the 
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stipulations that the two latter were to supply the 
purchase money, and the land, when bought, was 
to be conveyed to one of the real estate corporations 
controlled by them, to be divided into lots and sold, 
and, after defraying expenses and refunding the pur¬ 
chase price, with interest, the net profits arising from 
the sale were to be shared equally by Miller, Fer¬ 
guson and Terry. Having obtained contracts for the 
purchase of the property, Ferguson and Terry de¬ 
nied Miller’s right to participate in the profits, and 
procured the title to be conveyed to the Highland 
Company, Incorporated, whereupon Miller instituted 
a suit in equity to establish the partnership agree¬ 
ment and enforce its provisions. 

The defendants, Ferguson and Terry, demurred 
to the bill, and filed a plea of the statute of frauds, 
and also by separate answers denied the existence of 
the partnership and liability on the agreement. 

The circuit court overruled the demurrer and re¬ 
jected the plea, but on final hearing dismissed the 
bill, and the plaintiff appealed. 

We are of opinion that the preliminary question 
raised by the demurrer and plea was rightly decided 
by the trial court. The doctrine established by the 
weight of authority on the subject, both in England 
and in this country, is summed up in 29 Am. & Eng. 
Ency. L., pp. 897, 89S, as follows: 4 It is well settled 
that a partnership for the purchase and sale of land 
for speculation, the profits to be divided among the 
partners, is valid when verbally made, and the exist¬ 
ence of the partnership and the extent of the interest 
of the partners may be shown by parol. ’ 

The principle that the statute of frauds has no 
application to such an agreement is placed by some 
of the leading cases on the ground that, when land 
is acquired and held for partnership purposes, it is 
considered personalty as between the partners and 
creditors of the firm, and also between the surviving 
partner and the representative of a deceased partner. 

In the case of Dale v. Hamilton, 5 Hare 368, the 
court observes: ‘The plaintiff, however, has relied 
upon another ground for taking the case out of the 
statute. He says that when a partnership, or an 
agreement in the nature of a partnership, exists be¬ 
tween two persons, and land is acquired by the part- 


18 


nership as a substratum for such partnership, the 
land is in the nature of the stock in trade of the 
partnership, and that, the partnership being proven 
as an independent fact, the court, without regarding 
the statute of frauds, will inquire of what the part¬ 
nership stock consists, whether it be of land or prop¬ 
erty of any other nature.’ The court, then, after 
reviewing the authorities, says: ‘The principle upon 
which I presume the above cases have proceeded has 
been partly the jurisdiction of the court in cases be¬ 
tween partners touching the partnership property, 
and partly its jurisdiction to relieve against the fraud 
of a partner, who should avail himself of his legal 
right in violation of his partnership contract, a fraud 
as against which no remedy, or no adequate remedy, 
could be had at law * * * .” (Italics supplied.) 

And again, on page^of the opinion, the Court said: 

“ * * * But it would be violative of the plainest 
principles of equity and fair dealing to permit them, 
after having voluntarily acquired the property, to 
exclude their associate from participation in the 
profits *' * * .” 

A resulting trust was declared in the California case 
of Stewart v. Douglass, et al., 83 Pac. 700. IN THAT 
CASE THE CLAIMANT DID NOT FURNISH ANY 
PURCHASE MONEY OR PAY ANY EXPENSES, 
BUT PERFORMED WORK INSTEAD. The decision 
states: 


“ * * * The. principal question in the case is the 
sufficiency of the facts stated in the fourth amended 
complaint to constitute a cause of action to enforce 
a resulting or constructive trust. The plaintiff, by 
his own exertions and explorations, discovered, upon 
vacant government land in the county of San Diego, 
a valuable mine of certain mineral known as ‘lepi- 
dolite’, a variety of mica, and sent samples thereof 
to a glass manufacturing company in New Jersey to 
be tested. The defendant, Douglass, was the secre¬ 
tary of said company, and so far as appears, a 
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stranger to the plaintiff. He immediately wrote to 
plaintiff, saying that he expected to be in California 
in the then ensuing month of February, 1898, asking 
plaintiff to be silent about the discovery until he, 
Douglass, could get to California, and stating that 
there might be something to their mutual advantage 
in said mineral deposits. In April, 1898, Douglass 
called on plaintiff in Los Angeles, and plaintiff then 
informed him of the discovery and of the nature and 
extent, but not the location, of said deposits. 
Douglass said that, if the mineral proved valuable 
for glass manufacture, his company would build a 
glass plant in Los Angeles, but that 6 it would be bet¬ 
ter for plaintiff and Douglass if they would retain 
the ownership of the mines themselves and sell the 
mineral to the glass company ’. The circumstances 
which it is claimed are sufficient to create the trust 
in favor of plaintiff are then alleged as follows: 
That said defendant was informed at said time that 
he (plaintiff) had a stone location on a part of said 
mineral property, being the property known as the 
‘Mission’ claim, but plaintiff stated to said defend¬ 
ant that if the claims were taken up as mining claims, 
that he (plaintiff) would be entitled to an undivided 
half interest therein, and to this the defendant then 
agreed, and stated that he understood that, and that 
that was satisfactory to him. The plaintiff believed 
the statements and representations made to him by 
said defendant, Douglass, and relied on said state¬ 
ments and representations and had full confidence 
in said Douglass and his said representations, and 
in consequence of such reliance he (plaintiff), on 
April 6, 1898, told said defendant of, and went with 
him to, and showed to him, said defendant, said 
ledges or lodes of lepidolite mineral herein described, 
and it was then and there concluded, understood 
and agreed by and between said defendant, Douglass, 
and plaintiff, in consideration of the premises, and 
in accordance therewith, and of the consent of plain¬ 
tiff then given thereto, that said defendant, Douglass, 
would, without unnecessary delay, locate, or cause 
to be located, both of said ledges or lodes of lepido¬ 
lite mineral as mining locations or mining claims, 
in the names of plaintiff and said defendant, 
Douglass’—so that plaintiff would appear to be the 
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owner of an undivided half thereof. It is further 
alleged that Douglass did locate the deposits as min¬ 
ing claims, but that, instead of locating them in their 
joint names as he agreed to do, he located one in 
his own name and the other in the name of the de¬ 
fendant, Rosalind O. Butterfield, who, it is averred, 
had full knowledge of the agreement. Defendants 
realized some $30,000 from the proceeds of minerals 
mined therefrom, and upon due demand have refused 
to convey to plaintiff any interest in the mining 
claims, or to account for the moneys received. It 
is not alleged that the plaintiff furnished any money 
or paid any of the expenses of surveying the claims, 
marking the boundaries, making the locations or of 
working the mines, nor that he in anv wav whatever 
assisted therein. 

We are of the opinion that where one who has, 
by his own labor and at his own expense, discovered 
a mine, but has not made a location thereof under 
the mining laws, afterwards discloses to another the 
location of such mine, in consideration of, and in 
reliance upon, an agreement or understanding be¬ 
tween them to the effect that the mine, when located, 
shall be the joint property of both, and where, in 
pursuance of such understanding, the further agree¬ 
ment is then made that the latter will locate the mine 
in their joint names, or for the benefit of both, so 
that each shall appear to be a half owner thereof, 
the subsequent location of such mine by the latter 
in the name of himself alone, without the consent 
of the discoverer, will raise a resulting trust in favor 
of the discoverer, with respect to the half interest 
which was to belong to him, under the agreement. 
The time and labor expended in making the dis¬ 
covery, coupled with the information given as to the 
situation of the mine, would be a sufficient considera¬ 
tion to support the agreement to make the location 
in their joint names, and to satisfy the demands of 
equity that there shall be an adequate and substan¬ 
tial consideration in order to raise a resulting trust. 
The manner of the pleading in the present case, it 
must be admitted, is crude and informal, but we think 
in substance it meets the propositions we have just 
stated * * * 
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In Speyer v. Desjardins (1892), 144 Ill. 641, 36 Am. 

St. Rep. 473, 32 N. E. 283, supra, the court said: 

“The real estate of a partnership is treated 
and administered in equity, as between partners and 
for all the purposes of the partnership, as personal 
property and partnership assets. From its status 
in equity, of being stock in trade and partnership 
assets, it is readily deducible that it is immaterial 
whether the legal title to the partnership land is 
in all the partners, or in one, or in some number 
less than the whole; that it is not material whether 
the partnership was already established and en¬ 
gaged in its business when the land was acquired 
and brought into the partnership stock, or whether 
the partnership was established and the land ac¬ 
quired and put in contemporaneously, or whether 
the partnership was established for the express and 
special purpose of dealing in and making profit out 
of the very land itself which is in question; and that 
the facts of the existence of the partnership, and 
that the lands were acquired and used for partner¬ 
ship purposes, being shown by parol, it is imma¬ 
terial whether such partnership was formed by 
written articles or by parol.” (Italics supplied.) 

And in Archibald v. McNerhanie (1899), 29 Can. S. 

C. 564, the Chief Justice of the Canadian Supreme Court 

said: 


“I take it to be established now that a partner¬ 
ship may always be proved by parol, and if it turns 
out that the assets consist of lands, or interests in 
land, bought for the purpose of being sold again, 
such lands will be treated as any other property not 
coming within the statute. The principle is this,— 
all assets of a partnership are considered as per¬ 
sonalty, and that upon an application of the doctrine 
of equitable conversion, for ultimately, in order to 
a winding up of the partnership, everything must be 
sold and converted into money. This is applied to 
other questions besides that of the applicability of 
the Statute of Frauds; for instance, in a partner¬ 
ship for dealing in land, the lands acquired are not 
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considered as realty going to the heirs of one of the 
partners, but as belonging to the personal repre¬ 
sentative, for whom a court of equity treats the heirs 
as a trustee.” 

And in the following cases the courts emphasized 
the point that, in the class of partnerships and joint ad¬ 
ventures under consideration, the lands were to be pur¬ 
chased for resale as a speculation, rather than to be held 
for permanent investment or use: Tenney v. Simpson 
(1887), 37 Kan. 353, 15 Pac. 187; Jones v. Davies (1899), 
60 Kan. 309, 72 Am. St. Rep. 354, 56 Pac. 484; Thompson 
v. MeKee (1914), 43 Okla. 243, L. R. A. 1915A, 521, 142 
Pac. 755. 

In Bates v. Babcock (1892), 95 Cal. 4S4, 16 L. R. A. 
745, 29 Am. St. Rep. 133, 30 Pac. 605, the court said: 

“An agreement of this character cannot be said 
to contravene the provisions of the Statute of Frauds. 
It does not contemplate any transfer of land from 
one party to the other, or the creation of any in¬ 
terest or estate in lands. In one sense, the parties 
to such an agreement may be said to have an in¬ 
terest in the lands that are to be purchased under 
the agreement—that sense in which the beneficiary, 
under a trust for the sale of real estate, and pay¬ 
ment to him of the proceeds of the sale, has an in¬ 
terest in the land; but it is only a pecuniary interest 
resulting from the sale, and a right to have the land 
sold, rather than an interest in the land itself. The 
Statute of Frauds does not prevent parol proof for 
the purpose of showing an interest in lands, but de¬ 
clares that an agreement by which an estate or in¬ 
terest in lands is to be created must be in writing. 
No interest or estate in the land is created by such 
an agreement, but by the subsequent acts of the 
parties under the agreement the rights are acquired, 
in reference to the land that may be purchased in 
pursuance of the agreement, which a court of equity 
will protect against any attempt to make the Statute 
of Frauds an instrument of fraud. A bill for the 
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conveyance of the lands could not be maintained un¬ 
der such an agreement, but by reason of the acts 
of the parties thereunder an equity would be raised 
in their behalf which would be superior to the legal 
title held by him to whom the land was conveyed, 
and would control that title in subordination to this 
superior equity. It is a familiar rule in equity that 
lands acquired by a partnership for partnership 
uses are partnership assets, and are treated in equity 
as personalty, whether the partnership was formed 
by oral or written agreement. The same principle 
should apply when the object of the partner¬ 
ship is to deal in lands, and the assets of the 
partnership with which the lands are to be purchased 
are made up of the skill and money which are re¬ 
spectively contributed by the partners as its capi¬ 
tal. Upon proof of the existence of such a partner¬ 
ship, the rights and obligations of the respective 
partners should be determined upon the same prin¬ 
ciples and with the same results as in other part¬ 
nerships. ’ ’ 

In Chastain v. Smith (I860), 30 Ga. 96, where it 
appeared that the parties entered into a parol agree¬ 
ment to purchase a certain lot of land, and that, 
whichever should actually buy the land, the same 
should afterward be divided so as to give complain¬ 
ant a certain part thereof, for which he was to pay 
a stated sum, and that defendants negotiated the 
sale with the owner of the property, who thereafter 
refused to carry out the agreement, in consequence 
of which suit was brought to enforce it; that com¬ 
plainant, being an attorney at law, rendered valu¬ 
able services in such litigation, for which he made 
no charge, being personally interested in and bene¬ 
fited by the decree obtained as a part owner of the 
land thus recovered; that the defendants have re¬ 
fused to perform their agreement, and being insolv¬ 
ent, have no means of compensating complainant ex¬ 
cept out of such land, which they were claiming to 
hold exempt from sale under execution,—it was held 
that the rendition of the services was, under the cir¬ 
cumstances, a part performance, taking the parol 
agreement out of the Statute of Frauds. 

And entry and occupation under the contract, 
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and the making of improvements upon the land, is 
such a part performance as will take the case out 
of the statute. Church v. Sterling (1844), 16 Conn. 
388 

In Thomas v. Robbert (1924), 123 Misc. 76, 204 
N. Y. Supp. 217, it was held that an agreement where¬ 
by parties orally agreed to purchase certain land, 
each to have a one-half interest to the other or his 
nominee,—was taken out of the Statute of Frauds 
by part performance where the promisee paid his 
share of the purchase money, and, with his co-owner, 
entered into possession of the premises and made 
improvements thereon. 

But in Sheriff v. Neal (1837), 6 Watts (Pa. 534, 
it was held that the act of one who advanced money 
and took title to property which had been sold un¬ 
der execution, under an alleged oral agreement with 
the owners to reconvey to them upon being repaid 
the amount advanced, in permitting such owners to 
retain possession and enjoy the land, is not only evi¬ 
dence of the trust, but may be considered as an exe¬ 
cution of it. 

Where the promisee moves in and makes some 
improvements by papering rooms and repairing 
buildings, there is such part performance as will 
take the contract out of the Statute of Frauds. Pe¬ 
terson v. Hicks (1906), 43 Wash. 412, 86 Pac. 634. 

In Vaught v. Hogue , 32 Ky. L. Rep. 1061, 107 

S. W. 757, it is held that where it is agreed that one 

should furnish another monev to buv a certain tract 

•/ •/ 

of land, and that the latter should repay the money 
so furnished, and that all the profit made on the 
transaction should be divided equally between them, 
the contract is not within the statute of frauds, 
whether the parties be regarded as partners in the 
transaction or jointly interested in the venture. 

An agreement between two parties to purchase 
real estate at commissioners’ sale, one to advance 
the purchase money by way of loan, and the prop¬ 
erty to be taken by them on shares, is not within the 
statute. Wiedemann v. Crawford , 142 Ky. 303, 134 
S. W. 495. 
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So, a contract, upon sufficient consideration, 
to divide the profits of a purchase and sale of land, 
need not be in writng. Rice v. Parrott, 76 Neb. 501, 
107 N. W. 840, affirmed on rehearing in 76 Neb. 
505, 111 N. W. 583. 

In Rauch v. Donovan, 126 App. Div. 52, 110 N. 
Y. Supp. 690, it is held that an agreement for a 
joint venture with respect to a parcel of land, title 
to be taken in one of the parties, to be held on their 
joint account and sold and the profits divided, is 
not an agreement for the sale of property or for 
the conveyance of an interest in land within the 
statute of frauds, and need not be in writing. 

See also Jones Nat. Bk. v. Price , 37 Neb. 291, 55 N. 
W. 1045; and Turner v. Turner, 34 Okla. 284, 125 Pac. 
730. 


CONCLUSION. 

Having shown, conclusively, that an agreement as 
alleged in the Bill of Complaint, namely,—that plaintiff 
and defendant agreed, before title was taken in defend¬ 
ant’s name, to enter into a joint venture or partnership 
concerning the property, would take such a case out of 
the Statute,—we submit that the evidence adduced at 
the trial was sufficient for the trial court to have found, 
as a matter of fact, that such an agreement did exist, 
and that, instead of dismissing the Bill, the Court should 
have granted the relief prayed for therein. We have 
heretofore only assumed, for purposes of the argument 
on the law of the case, that such an agreement existed. 
Now, in order to save the necessity of a retrial of the 
facts,—all the evidence being before this Court,—we shall 
firmly establish, from that evidence, the actual existence 
of the aforesaid agreement so that, on a reversal, this 
case may be remanded with instructions to grant the re¬ 
lief prayed for in the Bill of Complaint. 

The evidence shows that plaintiff had, for a long 
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time, been engaged in the real estate business (R., 12), 
and that in his purchase of the property, through a straw, 
plaintiff knew (R., 15) that he had bought a bargain, 
especially when we consider the fact that within two 
days thereafter he sold the smaller and less valuable 
building for $10,000 (R., 14). Why then would plaintiff, 
needing only $1,500 to settle, and having had an offer of 
$13,000 for the remaining property, as testified to by 
the witness Cosimano (R., 36), which would have given 
him a clear profit of $1,500 (many times greater than any 
commission he might have received from a subsequent 
sale as a broker), besides having been able to get the 
money from his own brother, Antonio Baldi, who had 
told him (R., 21), “He said to me, ‘If you want to re¬ 
model with somebody else, you go ahead. If you don’t, 
you come to me, and I will lend you the money.’ He 
had $7,000 in the Union Trust Company”, to repeat— 
why then would plaintiff, in view of these facts and op¬ 
portunities, have turned over to defendant this valuable 
property for no consideration whatsoever? Does not 
the fact that title to 1829 “K” Street was first taken in 
the name of plaintiff’s clerk (which procedure was not 
followed with respect to the other property), and by her, 
in turn, transferred to defendant (R., 3 and 17), bear out 
plaintiff’s contention that an outright sale of the prop¬ 
erty was neither contemplated or intended? If such a 
sale was intended, what was the purpose of recording 
the deed from Willson to Perrine (R., 17)? What was 
the necessity for going to the additional expense of draw¬ 
ing and recording unnecessary deeds? In this connec¬ 
tion, it is important to consider the testimony of plain¬ 
tiff as to why this was done. Plaintiff testified, in an¬ 
swer to a question why he felt secure even though he 
had no written partnership agreement with defendant, 
“I figured in my mind, in case he ever tried to double 
cross me, he will have to show how he got my deed” (R., 
23). 

Further, let us consider the evidence adduced bv 

* v 
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plaintiff, and corroborated almost entirely by defendant 
regarding the time and services expended by plaintiff 
in discussing, planning, and supervising the remodelling 
work after title passed to defendant. Defendant testi¬ 
fied that ‘ 4 plaintiff then stated that he was going to help 
defendant remodel the building,—that he knew these 
contractors and could get them to remodel; and, in an¬ 
swer to a question whether defendant made any effort 
to sell the property, he stated that, ‘I told him he could 
sell it, and that is the reason why he was so anxious to 
get it built up , so he could sell it and get a profit out of 
it. He said to me he could get $17,000 or $18,000 for it’ ”. 
(R., 29), (italics supplied). Were the words “profit” 
and “we” (as will be hereinafter pointed out)used by the 
defendant merely a coincidence,—or was that not eocactly 
what was in the minds of the parties, namely, profit and 
community of interest? Is it customary for real estate 
brokers, being interested only in commissions, to spend 
money for the drawing of plans, and to expend much 
time in the supervision of remodelling work on a build¬ 
ing in which their only interest is a commission from a 
possible sale in the future? The answer is so obviously 
in the negative that the defendant’s testimony on that 
point is nothing short of fantastic. It will be noted that 
defendant testified (R., 31), “that in the remodelling, 
‘ice’ followed most of the plans,—practically all of the 
plans; that plaintiff teas there three or four times a week, 
and discussed the plans and changes, and ‘we 9 had an 
architect Gaines on the job” (Italics supplied). Why, 
defendant himself appears as a strong witness in be¬ 
half of the plaintiff on the question of performance of 
services. 

There can be no doubt whatsoever that there was 
considerable talk of a partnership arrangement between 
the parties when we examine the testimony of defendant 
himself (R., 28, 29) and the testimony of defendant’s 
witness, Mensh (R., 34). 

Defendant’s testimony of the manner In which he 
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purchased the property is of such significance that it 
should be quoted at length. The Record (pp. 28, 29) 
shows defendant testifying as follows: * 4 That about 
three weeks later about eight or nine o’clock, plaintiff 
came to his store and asked, ‘How about that property 
on 18th Street? It is your last chance, Ambrogi’ (mean¬ 
ing 1829 K Street), and he said, ‘Hoiv about buying that 
property with mef °(Italics supplied), and that defendant 
stated that he had had a lot of trouble being in partners 
with liis, defendant’s, brother-in-law and other people 
and that he did not want anything to do with it, and 
that then plaintiff pulled a paper out of his pocket which 
said that plaintiff and defendant enter into an agree¬ 
ment and defendant is to put up $1,500 to remodel the 
building and if any losses would occur plaintiff would 
stand equal losses, and that defendant stated ‘Wouldn’t 
that be nice for me to put up $1,500, put up all that 
money, to remodel the said building, and go and give 
you half after I sell it, when I could have bought it. You 
offered it to me for $12,000’, and that plaintiff then 
stated, ‘All right, you are losing a chance to make $5,000’; 
and that defendant then stated, ‘If my sister or my wife 
knew I went in partners with you, they would think I 
was crazy, for me to put up $1,500, then to pay all the 
money to remodel it, and take chances, without you 
putting up a cent. What recourse would I have to get 
any part of the money in case we had a loss?’ I says, 
‘Baldi, I am not crazy. I guess you think I am crazy, 
but I am not’. Then I walked to the other end of the 
counter. ‘Well,’ he says, ‘you are losing the best bar¬ 
gain there is. There is $o,000 apiece for us’ (Italics sup¬ 
plied). I looked at him a little bit, and I says, ‘All right, 
Mr. Baldi. I will buy the property. I used a cuss-vrord, 
—‘I will buy the damn’ property, Baldi, but I want to be 
boss, to keep it or sell it’.” And defendant further tes¬ 
tified (R., 33), in response to a question as to what plain¬ 
tiff asked him to sign before he took title, “Before I took 
title, he pulled a paper out of his pocket, and said it was 
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my last chance to buy it, and one thing and another, 
and he was telling me about the property— if 1 would go 
in with partners with him he could remodel it, and there 
were so many people he could sell the property to and 
make $5,000 for me and $5,000 for himself . He said it 
was a good deal” (italics supplied). All throughout the 
various conversations, as testified to by defendant, there 
was constant talk of partnership, with defendant re¬ 
fusing to entertain the idea. But immediately after be¬ 
ing told by plaintiff 4 ‘There is $5,000 apiece for us”, 
defendant immediately accepts the proposition with the 
words, “All right, Mr. Baldi. I will buy the property”, 
and, thereupon, without anything further being said re¬ 
garding partnerships, the defendant tells us that the 
plaintiff sold him the property with the words (R., 29), 
“He said, ‘All right, Mr. Ambrogi. Everything is ready 
in the title company. Just go down there and put up 
$1,500. There is a $10,000 first trust. There is nothing 
to do. You might need a few dollars more’.” And yet 
defendant wants us to believe, from such testimony (R., 
28, 29), that, without demurring in the slightest degree, 
and without any comment or objection, plaintiff imme¬ 
diately agreed (by his response to defendant’s statement 
that he, defendant, would “buy the property”) to sell 
the property to defendant, for $11,500. 

Plaintiff, on the other hand, contends that at no 
time was a sale to defendant discussed or considered, 

but contends that there was but one proposition, namely, 
a 50-50 proposition, and that this 50-50 proposition was 
accepted by the defendant. Again, he is borne out by 
defendant’s testimony (R., 30) when defendant stated: 

“He was worrying me trying to sell it to me for 

$12,000 at first, and then he wanted the other deal. ,f 

(Italics supplied.) 

Query: 1. What was the other deal; and 

2. Which deal, according to the testimony, did de¬ 
fendant accept ? 
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The testimony of defendant shows what “the other 
deal” was—he related it (R., 29)— 

“Wouldn’t that be nice for me to put up $1,500, 
put up all that money, to remodel the said building 
and go and give you half after I sell it * * * .” 

And, of course, as shown herein and by the testi¬ 
mony, he put up the $1,500,—that which he was supposed 
to do under the partnership agreement (it would have 
been more on the alleged $12,000 arrangement), and 
every event subsequent thereto, including the remodelling, 
Was carried out per the partnership arrangement. 

Now let us examine and analyze defendant’s story 
on this point. He testifies (R., 29), in effect, that he had 
been offered two propositions. The first, that he buy 
the property with the plaintiff, as partners, by putting 
up the $1,500 plus whatever amount was necessary to 
remodel the building according to the plans previously 
shown him by plaintiff; and, the second, that he could 
buy it for $12,000. Consider, then, how improbable is his 
testimony when we attempt to reconcile it with the actual 
facts as shown by all the evidence. If his testimony (R., 
29), “You offered it to me for $12,000”, be true, where 
is there any testimony, bv anyone, that defendant had 
made a counter-offer, or that plaintiff had ever offered, 
or agreed, to sell him the property for $11,500,—for if 
his story be true, that ($11,500) is what he paid for the 
building. Further, if he is telling the truth, we are to 
believe that, immediately after being told by plaintiff, 
“There is $5,000 apiece for us”, and he answered “All 
right, Mr. Baldi. I will buy the property” (R., 29), his 
magic words of acceptance, like Aladdin rubbing the 
lamp, reduced the price of the property from $12,000 to 
$11,500,—without anything ever having been suggested 
or agreed, by either party, that the sale price would be 
$11,500. Are we then to believe that he (defendant) 
bought the property, —for $11,500f We submit that the 
answer is decidedly in the negative! On the other hand, 
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what is the proper interpretation of the defendant’s an¬ 
swer and his expression “All right, Mr. Baldi. I will buy 
the property” immediately after being told, “There is 
$5,000 apiece for us”? (R., 29.) His words mean noth¬ 
ing more than this: that “all right”, he was accepting 
the proposition of a partnership, and that he would put 
up the $1,500 necessary to settle at the Title Company 
and the necessary cash for remodelling. If he was re¬ 
fusing that proposition, would he have used the words 
“all right” immediately after being told there would be 
$5,000 apiece for himself and plaintiff, or would he not 
have said, “No, but I will buy the property for myself”? 
And then, had he said that, would there not have been 
some discussion about the price? When was the price 
of $11,500 ever mentioned? We must, therefore, con¬ 
clude that, by a process of mental telepathy, plaintiff 
and defendant agreed that the price should be $500 less 
than that which defendant says had been previously 
quoted to him. Further, if an outright sale had been 
made, or contemplated, would not defendant have de¬ 
manded that the terms of sale be incorporated in the 
usual sales agreement, so that when he went to the Title 
Company, he (defendant) would be able to settle exactly 
in accordance with the written agreement? But the rec¬ 
ord fails to disclose that a sales agreement wns ever 
drawn,—and it was not drawn, we submit, for the very 
reason that defendant was doing no more than taking 
title in behalf of himself and plaintiff in accordance with 
the partnership agreement. 

We respectfully submit that defendant paints a pic¬ 
ture (R., 28, 29) so obviously improbable and self-con¬ 
tradictory, and so utterly irreconcilable with the true 
facts and circumstances (and the position of the parties 
as disclosed by the evidence), that even by stretching the 
imagination beyond the breaking point, we are unable to 
attach the slightest credence to his testimony. What 
benefit could plaintiff possibly gain from such an ar¬ 
rangement as defendant would have us believe existed? 
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Is it reasonable to believe that,—in the light of the tes¬ 
timony of both plaintiff and defendant? Here we have 
plaintiff, as a business man, knowing he has purchased 
a “bargain”, and exerting all his efforts to enhance its 
value and to interest defendant into going into a partner¬ 
ship,—immediately, and without saying a word (accord¬ 
ing to defendant’s present convenient story) giving up 
all of his ideas and opportunities, plus $500, for noth¬ 
ing. The situation is so impossible as to be unworthy 
of the slightest belief. We submit that the foregoing 
testimony, quoted from the Record, is almost uncontro¬ 
vertible proof, in itself, of the existence of a partnership 
agreement. 

Defendant would further have us believe, from his 
testimony (R., 28) that he wanted absolutely nothing to 
do with plaintiff, and wanted to do “no business”, but 
in the next breath said “All right, Mr. Baldi, I will call 
my wife. I will go down and look at it”. One moment 
he says he wants to do “no business”, and the next in¬ 
stant he prepares to go look at the property. Again, he 
says he is “not crazy”, and the next moment, after being 
told “There is $5,000 apiece for us”, says, after a short 
look at plaintiff “All right, Mr. Baldi. I will buy the 
property”. In his efforts to convince the court that he 
made an outright purchase of the property, the defend¬ 
ant so consistently contradicts himself, and gives such 
unbelievable testimony, as to give almost undeniable 
proof of the fact that both parties intended to enter into 
a partnership concerning the property. 

So that the evidence, and a fair and reasonable in¬ 
terpretation of the testimony of plaintiff, defendant, and 
defendant’s witness, Mensh, can leave us with none other 
than these conclusions, namely, (1) that the Court should 
have considered the question of the existence of a part¬ 
nership agreement, and (2) that in the light of all the 
evidence and circumstances surrounding the treatment 
of the property, such a partnership agreement did, in 
fact, exist before title to the property was taken in de- 


33 


fendant’s name; and that therefore, in accordance with 
the opinion of Mr. Justice Harlan, in Whitney v. Hay, 
181 U. S. 87, 45 Law Ed. 764, from which we quote: 

“ * But he failed to do that which was vital 

to Hay, namely, to put the absolute title to the prop¬ 
erty in him. Under all the circumstances, the fail¬ 
ure of Piper to invest Hay with the legal title was 
such a wrong to the latter as entitled him, under 
the established principles of equity, to the protec¬ 
tion which would be given by a decree spe¬ 
cifically declaring that the defendant holds the title 
in trust for him. We are of the opinion that 
such relief is consistent with the objects intended 
to be subserved by the statute of frauds; for the 
decree in favor of Hay does not charge Piper upon 
his parol contract with him, but rests upon the equi¬ 
ties arising out of the acts and conduct of the parties 
subsequent to the making of the original agree¬ 
ment. 

Referring to the statute of frauds and to the 
mischiefs intended to be reached by it, Mr. Justice 
Story says: ‘It is obvious that courts of equity are 
bound as much as courts of law by the provisions of 
this statute; and therefore they are not at liberty 
to disregard them. That they do, however, inter¬ 
fere in some cases within the reach of the statute, is 
equally certain. But they do so, not upon any notion 
of any right to dispense with it, but for the purpose 
of administering equities subservient to its true ob¬ 
jects, or collateral to it, and independent of it.’ A 
case of such interference is when a court of equity 
enforces the specific performance of a contract with¬ 
in the statute, where the parol agreement has been 
partly carried into execution. The distinct ground 
upon w’hich courts of equity interfere in cases of 
this sort is that otherwise one party would be enabled 
to practice a fraud upon the other; and it could 
never be the intention of the statute to enable any 
party to commit such a fraud with impunity. In¬ 
deed, fraud in all cases constitutes an answer to 
the most solemn acts and conveyances, and the ob¬ 
jects of the statute are promoted, instead of being 
obstructed, by such a jurisdiction for discovery and 
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relief. And where one party has executed his part 
of the agreement, in the confidence that the other 
party would do the same, it is obvious that if the 
latter should refuse, it would be a fraud upon the 
former to suffer this refusal to work to his preju¬ 
dice.’ ' 1 Story, Eq. Jur., paragraphs 754, 759. 

“This rule finds illustration in cases in this 
court: In Neale v. Neale , 9 Wall. 1, 9, 19 L. Ed. 590, 
591, where it was said that ‘the statute of frauds 
requires a contract concerning real estate to be in 
writing, but courts of equity, whether wisely or not 
it is too late now to inquire, have stepped in and re¬ 
laxed the rigidity of this rule, and hold that a part 
performance removes the bar of the statute, on the 
ground that it is a fraud for the vendor to insist on 
the absence of a written instrument, when he had 
permitting the contract to be partly executed’; in 
Brown v. Sutton , 129 U. S. 238, 239, 32 L. Ed. 664, 
666, 9 Sup. Ct. Rep. 273, which was a suit to enforce 
the specific performance of an oral engagement to 
convey certain real estate to the promisee, in con¬ 
sideration of her taking care of the promisor dur¬ 
ing the remainder of his life, as she had done in 
the past, the court holding that there had been such 
‘part performance in its execution’ as to bring the 
case within the exception made by that doctrine in 
the requirement of the statute of frauds that the 
sale of the lands must be in waiting; and in Town¬ 
send v. Vanderwerker, 160 U. S. 171, 184, 40 L. Ed. 
383, 387,16 Sup. Ct. Rep. 258, 261, where it was said 
that ‘the general principle to be extracted from the 
authorities is that if the plaintiff, with the knowledge 
and consent of the promisor, does acts pursuant to 
and in obvious reliance upon a verbal agreement, 
which so change the relations of the parties as to 
render a restoration of their former condition im¬ 
practicable, it is a virtual fraud upon the part of 
the promisor to set up the statute in defense, and 
thus to receive to himself the benefit of the acts done 
by the plaintiff, while the latter is left to the chance 
of a suit at law for the reimbursement of his out¬ 
lays, or to an action upon a quantum meruit for the 
value of his services’. ‘Courts of equity,’ said Lord 
Cottenham, ‘exercise their jurisdiction in decreeing 
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specific performance of verbal agreements, where 
there has been part performance, for the purpose of 
preventing the great injustice which would arise from 
permitting a party to escape from the engagements 
he has entered into, upon the ground of the statute of 
frauds, after the other party to the contract has, 
upon the faith of such engagement, expended 
his money or otherwise acted in execution of 
the agreement. Under such circumstances, the court 
will struggle to prevent such injustice from be¬ 
ing effected; and, with that object, it has, at the 
hearing when the plaintiff has failed to establish the 
precise terms of the agreement, endeavored to col¬ 
lect, if it could, what the terms of it really were. * * * ’ 

“The alleged agreement being one which a court 
of equity would specifically enforce if it had been in 
writing, and it having been partly performed by 
Hay in reliance upon performance by Piper, and 
Hay being ready and willing to do what, under the 
agreement remained to be done by him during the 
lives of Doctor and Mrs. Piper, he was entitled to 
the decree rendered in his favor; and it is affirmed.”, 

the relief prayed for in the Bill of Complaint should have 

been granted. 


Respectfully submitted, 

GEORGE P. LEMM, 
HAROLD BRODY, 
Attorneys for Appellant. 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


No. 6758. 


FILLIPO BALDI, 

Appellant, 

v. 

BIAGIO AMBROGI, 

Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


This is an appeal from a final decree entered in the 
District Court of the United States for the District of 
Columbia dismissing a bill to impress a trust on real 
estate. 


Statement of the Case. 


The bill alleged that Fillipo Baldi, plaintiff, was en¬ 
gaged in the real estate business being president of 
Universal Real Estate Corporation; that on July 23, 
11)34, the corporation, as agent, contracted to buy from 
one AVillson two parcels of real estate known as 1829 
and 1831 K Street for one Giovanetti for the price of 
$21,500; $11,500 was to be paid in cash, the purchaser 
to assume a mortgage of $10,000. On July 25, 1934, 
the corporation, acting as agent for Giovanetti, con¬ 
tracted to sell 1831 K Street to one Dessio for $10,000, 
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the purchase price to be paid $3,750 in cash and $6,250 
to be borrowed by Dessio on the security of the prop¬ 
erty purchased by him. (B. pp. 1 and 2.) 

Giovanetti was acting as a 44 man of straw” for the 
plaintiff in both the contract of purchase from Willson 
and the one of sale to Dessio. (R. p. 2.) 

In order to consummate the purchase from Willson 
and the sale to Dessio, it became necessary for the 
plaintiff to raise $1500 and just as he was about to 
close the contract with Willson, he endeavored to bor¬ 
row $1500 from Biagio Ambrogi. After some negotia¬ 
tions, it was agreed that Ambrogi was to advance $1500 
to the plaintiff and to further advance whatever sums 
were necessary to remodel 1829 K Street, estimated 
at about $1000, in consideration of wdiich Baldi was 
to transfer title to Ambrogi, as security, and thereafter 
Baldi and Ambrogi w’ere to share equally in the prop- 
ertv and anv profits or income to accrue therefrom. 
(R. pp. 2 and 3.) 

Ambrogi advanced the money and the sale with Will- 
son was closed; 1829 was conveved to Dessio and 1831 
to Gladys Perrine, another “man of straw,” who in 
turn conveyed to Ambrogi. Upon the settlement of 
the accounts at the title company, the sale price of 
1831 K Street, was fixed at $11,500, it being the differ¬ 
ence between $21,500, the sale price of both parcels, 
and the price of the property conveyed to Dessio. (R. 
pp. 2 and 3.) 

Improvements to 1831 then followed, the cost being 
paid by Ambrogi although Baldi supervised the work, 
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made efforts to obtain tenants and procure purchasers 
for the property but Ambroid repudiated his agree¬ 
ment with Baldi and declared that he Ambrogi was 
the owner of the entire property, (it. p. 4.) 

The bill prayed that a trust be impressed on the 
property in favor of Baldi to the extent of a one-half 
undivided interest therein. (R. p. 5.) 

Ambrogi answered denying the alleged agreement 
and claiming he acquired the property by purchase 
from Gladys Perrine. (R. pp. 6 and 7.) 

After testimony had been taken the Court found 
that it was unnecessary to determine whether an agree¬ 
ment as alleged existed, since there being no evidence 
of a writing and it appearing that all the money for 
the purchase of the property and its improvement was 
furnished by Ambrogi, the complainant Baldi had fail¬ 
ed to establish an enforceable agreement under the 
statute of frauds. 

The Propositions of Law. 

1. An executed parol agreement whereby one per¬ 
son takes title to real estate, pays the purchase price 
and improves the property with his own money, and 
holds it for the benefit of the other to the extent of a 
one-half undivided interest, does not create a result¬ 
ing trust, but being an attempt to create an express 
trust in land by parol is utterly void and of none effect 
under the statute of frauds. 

2. Where one has furnished the money for the pur¬ 
chase of property, title to which is taken in another 
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under an oral agreement to hold it for the benefit of 
him who furnished the money, equity will not permit 
the statute of frauds to become an instrument of fraud, 
but the transaction, by construction of law, will give 
rise to a resulting trust in favor of him who furnished 
the money. The whole foundation of the trust is the 
payment of money, and if the party who sets up a re¬ 
sulting trust made no payment, he will not be permit¬ 
ted to show by parol proof that the property was pur¬ 
chased for his benefit or on his account. 

3. But the payment of money does not render valid 
an agreement otherwise void under the statute of 
frauds; it merely gives rise to a trust to the extent of 
the amount paid, if that sum be certain; in other words 
it prevents an unjust enrichment. 

Argument and Authorities. 

I). C. Code Section 1118, provides: 

Declarations of Trust.—All declarations or crea¬ 
tions of trust or confidence of any lands, tenements 
or hereditaments shall be manifested and proved 
by some writing signed by the party who is by law 
enabled to declare such trust or by his last will in 
writing, or else they shall be utterly void and of 
none effect. 

All grants and assignments of any trust or con¬ 
fidence shall likewise be in writing, signed by the 
party granting or assigning the same or by last 
will or devise, or else shall likewise be utterly void 
and of none effect. 

Where anv convevance shall be made of anv 
•> •> » 

lands or tenements by which a trust or confidence 
shall or may arise or result by the implication or 
construction of law, or be transferred or extin- 
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guished by an act or operation of law, then and in 
every such case such trust or confidence shall be 
of the like force and effect as the same would have 
been if this statute had not been made. 

The claim of the plaintiff clearly does not fall with¬ 
in the first and second paragraphs of the above quoted 
statute of frauds; does it fall within the third para¬ 
graph? 

A case almost identical with the case at bar is Mc¬ 
Intosh v. Green, 25 App. D. C. 456. In that case Mc¬ 
Intosh had agreed to purchase from a bank a parcel 
of real estate for $2600. He then agreed with Green 
that the latter should take title for the benefit of Mc¬ 
Intosh’s daughter. McIntosh borrowed $2500 by giv¬ 
ing a first mortgage and $300 by second mortgage. 
The further sum of $40 was required for title expenses 
which sum Green agreed to advance to McIntosh. 
Green refused to carry out his agreement. The Court 
says, at page 457: 

It is unnecessarv to review the evidence on be- 
half of the parties respectively, as we concur in 
the views expressed by Mr. Justice Gould, who 
presided in the equity court in the following ex¬ 
tract from his opinion that has been made part 
of the record: 44 Without passing upon the ques¬ 
tion of fact involved in this testimony, or consider¬ 
ing whether the testimony preponderates in plain¬ 
tiff’s favor or not, I am of the opinion that plain¬ 
tiff’s bill must be dismissed. His case is obviously 
bottomed upon the theory of a resulting trust, 
which arises when the purchaser of an estate pays 
the purchase money, and takes the title in the name 
of a third person. * * * In this case, plaintiff 
himself testified that he did not contribute a cent 
towards the payment for the real estate; he cer- 
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tainly assunled no liability on the encumbrances 
which practically paid for it; and he fails to sus¬ 
tain the burden of proof to establish the necessary 
proposition that the $40 balance paid by the de¬ 
fendant was a loan to him. In argument, his coun¬ 
sel contended that his discovery of the bargain 
whereby the purchaser could become the owner of 
the real estate by the use of the money borrowed 
from others was such a contribution; in other 
words that his information through which the 
property was obtained was such a valuable con¬ 
tribution towards the purchase price that he is en¬ 
titled to credit therefor. But this view entirelv 
mistakes the theory of a resulting trust. The pur¬ 
chase price goes to the vendor, not to the vendee 
of the legal title. As between one attempting to 
set up the resulting trust and his alleged trustee, 
the information furnished by the former to the 
latter in regard to the property might be a suffi¬ 
cient consideration to support a contract between 
them, provided such a contract was in form re¬ 
quired by law when an interest in real estate is 
involved. But such ‘information’ is no part of the 
consideration of the deed from the original 
grantor, the payment of which by the cestui yue 
trust is the basis of the resulting trust.” 

An examination of the authorities touching the sub¬ 
ject of trusts resulting by the implication of law, shows 
that the payment of money by the beneficiary is the 
foundation of the trust. McCartney v. Fletcher, 11 
App. D. C. 1; Holliday v. Holliday, 56 App. D. C. 179- 
180; Smithsonian Institution v. Meech, 169 U. S. 398, 
an appeal from the courts of the District of Columbia; 
Stone v. Fowlkes, 29 App. D. C. 379; Olcott v . Bynum , 
17 Wall. 44. 

In the last cited case of Olcott v. Bynum, the facts 
show that certain real estate was sold under mortgage 
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foreclosure and purchased by Hovey who was acting 
as a “man of straw” for Olcott and Stephenson. The 
sum of $8500, advanced by Olcott and Stephenson, was 
applied by Hovey as part of the purchase price, the 
balance of $40,000 was by mortgage executed by Hovey. 
On page 59 of the opinion, it is stated that, 

Where the purchase money is all paid by one, 
and the property is conveyed to another, there is 
a resulting trust in favor of the party paying , un¬ 
less there be something which takes the case out 
of the operation of the general rule. But where 
he furnishes only a part of the amount paid no 
trust arises unless his part is some definite portion 
of the whole, and is paid for some aliquot part of 
the property, as a fourth, a third, or a moiety. 
There must be no uncertainty as to the proportion 
of the property to which the trust extends. Here 
the amount paid was $7853.33 and it was paid 
without reference to any specific part of the prop¬ 
erty. Hence the principle in question does not 
apply. But if it did, it could do so only to the 
extent of the actual payment. It could certainly 
have no application in respect to the $40,000 for 
which Hovey gave his obligation, and for which 
Olcott and Stephenson assumed no liability to the 
grantors of the estate. Such a trust must arise, 
if at all, at the time the purchase is made. The 
funds must then be advanced and invested . It 
cannot be created by after-advances or funds sub¬ 
sequently furnished. It does not arise upon sub¬ 
sequent payments under a contract by another to 
purchase. A trust to the extent of the payment 
made, if it existed, would not support the case 
made in the bill. The complainant claims to have 
owned the entire estate. (Italics added.) 

Applying the law of the last cited case and also Mc¬ 
Intosh v. Green, supra, to the facts in the case at bar, 
appellee contends: 
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1. That a resulting trust or trust by implication or 
construction of law, can only arise upon the payment 
of money, and since Baldi made no payment, there is 
no trust. 

2. That if a trust arises upon the payment of 
money, the money must have been paid to the grantor 
of the estate, viz.: to Willson, but if, as alleged, Baldi 
contributed the value of the equities in the various 
properties, such consideration did not go to Willson; 
the sole consideration for the purchase of the property 
moved from Ambrogi to Willson, and there can, there¬ 
fore, be no trust. 

3. The payment must be definite and certain. The 
reason of the rule is that since the agreement is void 
for want of a writing, the Court will not permit the 
statute to be used to perpetrate a fraud and while the 
agreement will be declared void, a trust will be im¬ 
pressed to the extent of the payment made; therefore, 
the amount paid must be definite and certain. If Baldi 
had paid any money that went to purchase the prop¬ 
erty, he would be entitled to a trust to the extent of 
the amount paid, and having paid none, there is no 
trust. 

The Contentions of the appellant in this Court and 
his contention in the Court below . 

In the Court below appellant, plaintiff below, sought 
to impress a trust in his favor to the extent of a one- 
half undivided interest in certain real estate. (R. p. 5.) 
The money paid by him to the defendant, and which 
payment is charged to be the basis of the trust, is the 
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sum of $1500 in cash and approximately $1000 to be 
used to improve the property, all of which money was 
advanced by the defendant, and to secure repayment 
of this loan, the plaintiff transferred the property to 
the defendant as security. (R. pp. 2 and 3.) 

In this Court, appellant contends, the parties were 
partners, although plaintiff did not seek a dissolution 
of a partnership and an accounting and moreover the 
only assignment of error is the holding of the Court 
that the agreement alleged was unenforceable under 
the statute of frauds. And the appellant’s contribu¬ 
tion to the capital of the partnership is said to be his 
efforts in finding the property, obtaining a contract 
therefor, selling the smaller one for a larger price, etc., 
but this is directly within the rule announced in Mc¬ 
Intosh v. Green, supra. 

Also, plaintiff charged in his bill that the money for 
the purchase of the property and its improvement, was 
advanced to him by the defendant. An examination 
of the plaintiff’s testimony discloses, however, that no 
money was advanced for either purpose; the contribu¬ 
tion of the plaintiff consisting of his equity in one of 
the properties. In fact he completely negatives the 
payment of any money whatsoever, either directly or 
as an advance bv the defendant. 

Conclusions to he drawn from the facts . 

The facts as disclosed by the record, compel the fol¬ 
lowing conclusions: 

That Baldi had contracted to purchase two parcels 
of real estate from Willson for $21,500 (R. p. 13); the 
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property being subject to a mortgage of $10,000, be 
was required to have $11,500 in cash within thirty days 
to complete the purchase from Willson. (R. p. 13.) 
Before the time for settlement with Willson arrived, 
he contracted to sell one of the parcels to Dessio for 
$10,000. (R. p. 14.) He was still required to have 
$1500 to obtain a deed from Willson; indeed he needed 
this money in order to deliver one of the properties to 
Dessio. But he did not have the money. (R. p. 21.) 
He was then in the position that unless he obtained 
the $1500 he was in default in his agreement to pur¬ 
chase from Willson, but the more serious problem for 
him to solve, was the delivery of the smaller property 
to Dessio. And he had onlv thirty davs to close both 
contracts. (R. pp. 13 and 21.) 

Although plaintiff charged in his bill that he bor¬ 
rowed the money from the defendant (R. pp. 2 and 3) 
his testimony indicates that he entered into a partner¬ 
ship arrangement with the defendant (R. p. 16) and 
though he requested the defendant to draw up an agree¬ 
ment in writing, he was nevertheless willing to take 
the defendant’s word. (R. p. 16.) There is nothing in 
the record to show, not even in the plaintiff’s testi- 
monv, that the monev was advanced by the defendant 
to the plaintiff or in his behalf; indeed the testimony 
of the plaintiff is that he put no money into the deal 
at all, as a matter of fact all that he contributed was 
“my commission—in other words, my equity from the 
other building to this building here.” (R. pp. 15 and 
23.) 

The settlement of the accounts at the title company 
were made as to the purchase from Willson and the 
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sale to Dessio, simultaneously, on August 20,1934. (R. 
p. 16.) The payment of the consideration from Baldi 
to Willson and from Dessio to Baldi took place the 
same day. (R. p. 23.) And the conversation regard¬ 
ing the alleged partnership took place the day before 
settlement of the accounts at the title company (R. p. 
22) and the settlement was made at about the time set 
for closing, namely, thirty days after the date of the 
contract. (R. p. 16.) 

It is evident that the fear of being unable to close 
the contract with Willson and the greater fear of being 
unable to deliver to Dessio a property the plaintiff had 
contracted to sell and yet had no title to, prompted 
Baldi to endeavor to obtain a purchaser for the prop¬ 
erty. 

All the acts of the plaintiff are consistent with an 
agency for the sale of the property, for Baldi “was to 
try to rent it or sell it” (R. p. 22) and consistent with 
such agency he had a for-sale sign on the building (R. 
pp. 19 and 21) and he continued to be the agent for 
the sale of the property after the remodeling (R. p. 
30); that plaintiff had sold a number of properties for 
the defendant in the past (R. p. 29) and when plans 
for remodeling the property were drawn, they bore the 
name “F. Baldi, Agent.” (R. p. 37.) 

The facts as disclosed by the testimony demonstrate 
the wisdom of the statute of frauds. Here one in the 
capacity of agent sets up an interest in real estate upon 
a claim based upon the payment of no money, but 
grounded on a supposed partnership arrangement 
resting for its support upon the uncorroborated testi¬ 
mony of the claimant himself. 
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Since the appellant paid no money to the appellee, 
and the positive testimony of the appellant is that he 
did not, and since the agreement alleged as the basis 
for the relief sought in the Court below was oral, the 
appellant has failed to establish an enforceable agree¬ 
ment under the statute of frauds and it follows that 
the decree appealed from should be affirmed. 

Respectfully submitted, 

JACOB N. HALPER, 
Attorney for Appellee . 















